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Certificate of Lawfulness for an existing use under Section 
191 of the Town and Country Planning Act 1990 (as 
amended by Section 10 of the Planning and 
Compensation Act 1991) 
 
The application seeks to confirm that the existing use 
(Class C4 House in Multiple Occupation - HMO) taking 
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M20 3EY (First Floor Flat) is lawful. 
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1.0 Introduction and Background 

 

1.1 William McCall Architectural Services have been commissioned by Filport Properties 

Limited to submit to the Local Planning Authority (LPA) a Certificate of Lawfulness for 

an existing use under the provisions of Section 191 of the Town and Country Planning 

Act 1990 (the Act) (as amended).   

 
1.2 The applicant is seeking a legal determination from the Local Planning Authority (LPA) 

to confirm that that existing use (Class C4 House in Multiple Occupation - HMO) taking 

place at 2A Davenport Avenue Withington, Manchester, M20 3EY (First Floor Flat) is 

lawful in planning terms.   

 
1.3 The definition of a Class C4 House in Multiple Occupation in the Town and Country 

Planning Use Classes Order 1987 (as amended) states Use of a dwellinghouse by 

not more than six residents as a “house in multiple occupation”. 

 
1.4 The applicant purchased the two-storey rendered end terrace property on 23 February 

2011 as two separate self-contained flats, with one flat being located on each floor of 

the building.  The property has been extended to the rear with the addition of a single 

storey outrigger extension.  The flats that are present within the building are known as 

No.2 and No.2A for identification purposes.  No.2A Davenport Avenue consists of a 

first floor residential flat containing three bedrooms, and the ground floor residential 

flat (No.2) contains 4 bedrooms.  Each flat was changed to separate HMO 

accommodation by Filport Properties Limited and this use commenced at the site in 

July 2011 and has been continual ever since.  Therefore, the HMO use has now been 

in operation for 11 years at the site.  The commencement of the Class 4 HMO use 

was prior to the Article 4 direction coming into place in Manchester which removed 

permitted development changes from a C3 to C4 use on 8th October 2011. 
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1.5 Philip James Lettings have managed the HMO property on behalf of the owners 

(Filport Properties Limited) for the majority of the 11-year period and they have let the 

flat out to various persons, but mainly students who are studying at university in 

Manchester.  The persons / students who have let the HMO have a private bedroom 

space but share the rest of the facilities of the HMO. 

 
1.6 As already mentioned above, the original authorised planning use of the building (prior 

to 2011) was Class C3 (Dwelling House) and it contained two self-contained flats.  

Planning permission was granted by Manchester City Council for this use on 4th April 

1979 under application Reference F10141.  Details of this permission are also 

included in Section 3 of this statement. 

 
1.7 An earlier Certificate of Lawfulness application (Ref. 131500/LE/2021) that was 

submitted by the applicant for this matter was refused by the Council on 4th November 

2021 because they considered that the applicant had failed to demonstrate that the 

Class C4 HMO use had been continual for a 10-year period.  There was some 

previous confusion over the numbering of the addresses and the applicant admits to 

causing some of this misunderstanding due to referring to the flats in the submitted 

paperwork as a mixture of No.2, No.2A and No.2B.  It is hoped that this new and 

revised application containing additional information / evidence provides some further 

clarification on this and is sufficient to prove the case. 

 
1.8 This statement is organised into the following sections: 

• Section 1: Introduction 

• Section 2: Central Government Advice and Legal Background 

• Section 3: Site Planning History 

• Section 4: The Evidence 

• Section 5: Analysis of Evidence 

• Section 6: Conclusions  
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2.0 Central Government Advice and Legal Background  

2.1 Section 191 (1) of the 1990 Town and Country Planning Act states that: 

 If any person wishes to ascertain whether— 

(a) any existing use of buildings or other land is lawful; or 

(b) any operations which have been carried out in, on, over or under land, are 

lawful, he may make an application for the purpose to the local planning authority 

specifying the land and describing the use or operations in question.  

 
2.2 Section 191 (2) states that uses and operations are lawful at any time if – 
  

(a) no enforcement action may then be taken in respect of them (whether 

because they did not involve development or require planning permission 

or because the time for enforcement action has expired or for any other 

reason); and 

(b) they do not constitute a contravention of any of the requirements of any 

enforcement notice then in force. 

 
2.3 Section 191 (4) of the 1990 Town and Country Planning Act also states that: 

If, on an application under this section, the local planning authority are provided 

with information satisfying them of the lawfulness at the time of the application 

of the use, they shall issue a certificate to that effect; and in any other case they 

shall refuse the application. 

 
2.4 These sections allow persons to apply to the local planning authority (LPA) in writing 

for formal confirmation that the existing use which he or she has carried out is lawful.  

The various procedures in relation to lawful development certificate applications are 

described in Article 39 of the Town and Country Planning (General Development 

Procedure) Order 2015.  
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2.5 When considering the evidence associated with the local development certificate 

application, the relevant test is “the balance of probability”. 

 
 National Planning Practice Guidance 

 
2.6 In the section on Lawful Development Certificates, Paragraph 005 states that the 

information in a Lawful Development Certificate application must be sufficient and 

precise. 

2.7 Paragraph 006 states that the applicant is responsible for providing the necessary 

evidence to support an application.  Although the local planning authority is able to 

canvas other evidence, it must share this with the applicant and provide them with the 

opportunity to respond. In the case of an existing use, if the local planning 

authority has no contradictory evidence, there is no good reason to refuse the 

Lawful Development Certificate as long as the applicant’s evidence is 

sufficiently precise and unambiguous.  

 
2.8 Paragraph 009 states that a local planning authority needs to consider whether, on 

the facts of the case and relevant planning law, the specific matter is or would be 

lawful.  Planning merits are not relevant at any stage in this particular 

application or appeal process. 

 
 
The Planning and Compensation Act 1991 

2.9 The Planning and Compensation Act 1991 introduced rolling time limits within which 

local planning authorities can take planning enforcement action against breaches of 

planning control. 

The time limits are:  

• four years for building, engineering, mining or other operations in, on, over or 

under land, without planning permission. This development becomes immune 

from enforcement action four years after the operations are substantially 
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completed 

• four years for the change of use of a building, or part of a building, to use as a 

single dwelling house. Enforcement action can no longer be taken once the 

unauthorised use has continued for four years without any enforcement action 

being taken 

• 10 years for all other development.  The 10-year period runs from the date 

the breach of planning control was committed 

 
Once these time limits have passed, the development becomes lawful, in terms of 

planning. 

 
 
Planning Portal Guidance - What the applicant needs to prove 
 

2.10 It is up to the person applying for a Lawful Development Certificate for an existing use 

to show the proper evidence.  This could include: 

• Proof that any building was ‘substantially complete’ more than four years before the 

date of the application 

• Proof that any use has been carried on continuously for a period of 10 years 

(four years in the case of a dwelling) 
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3.0 Site Planning History 

 
3.1 According to the on-line Manchester City Council Planning records there are three 

planning applications showing for the site from 1979 onwards, as detailed below and 

shown in the screenshot on the following page. 

 
Application Ref. 131500/LE/2021 - Certificate of lawful use of the property (No.2A) 

as a House in Multiple Occupation (C4 use) – Refused 04/11/2021  

Application Ref. 131501/LE/2021 - Certificate of lawful use of the property (No.2) as 

a House in Multiple Occupation – Refused 07/12/2021 

Application Ref. 023430 - Single storey rear extension to ground floor flat to form a 

kitchen – Approved 22/01/1985 

Application Ref. F10141 - Conversion of shop with living accommodation over into 

2 flats – Approved 04/04/1979 

 

 
(Council’s on-line Planning record) 

 
3.2 These permissions however do not offer any assistance in justifying that the Class C4 

HMO use has been in existence at this building for over 10 years. 
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4.0 The Evidence 

 
4.1 The evidence in support of the Certificate of Lawfulness application takes the form of: 

 
1. Copies of tenancy agreements for the building for the period 1 July 2011 –30 

June 2022 provided by Filport Properties Limited (owners) and Philip James 

Lettings (managing agents) – See Appendix 1. 

 
2. Sworn declaration / affidavit provided by Dermott McKenna of Filport Properties 

Limited (building owner) and Neil Ryder, Branch Manager of Philip James 

Lettings (managing agents) confirming the continued HMO use at the property 

since 2011 and their involvement in the property – See Appendix 2. 

 
3. Copy of the Land Registry Title Document and Plan showing that Filport 

Properties Limited have owned the property since 23/02/2011 – See Appendix 

3. 

 
4. GOV.UK on-line property information relating to Council Tax banding of the two 

properties at 2 and 2A Davenport Avenue, Withington – See Appendix 4. 

 
5. Copy of Planning Officer Case Report from previously refused LDC application 

(Ref. 131500/LE/2021) confirming there are two separate flats in the building 

and the addresses for them are accepted as being No.2 and No.2A – See 

Appendix 5.   

 
6. Copy of the planning permission decision notice Ref. F10141 dated 4th April 

1979 confirming that the property was approved to be converted into 2 flats – 

See Appendix 6. 
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5.0 Analysis of Evidence 
 
5.1 The tenancy agreements that have been provided by Filport Properties Limited and 

Philip James Lettings for the yearly periods between 1 July 2011 and 30 June 2022 

shows that the building has been continually occupied for in excess of 10 years as a 

Class C4 HMO.  The HMO use has now been taking place for over 11 years.  This 

was prior to the Article 4 direction coming into place in Manchester which removed 

permitted development changes from a C3 to C4 use on 8th October 2011.  The 

tenancy agreements are all signed and dated and contain the names of the persons 

who have rented the bedrooms and shared the facilities in the HMO for the lease 

period.  The persons residing in the HMO have changed each year and the letting 

agents are attempting to track down some of the past occupiers in order to provide 

further proof / confirmation of their residency during the various yearly rental periods.  

This additional evidence will be forwarded to the Council at a later stage if the 

enquiries prove to be successful. 

 

5.2 The sworn declaration / affidavits provided by Dermott McKenna of Filport Properties 

Limited (building owner) and Neil Ryder, Branch Manager of Philip James Lettings 

(managing agents) also confirm the continued HMO use at the property since July 

2011.  Both persons are of good character with no known criminal convictions, and 

they have supplied the information honestly and in good faith in the presence of a 

solicitor.   

 
5.3 The Land Registry Title Document and Plan provides confirmation that Filport 

Properties Limited have owned the property since February 2011, which is now over 

11 ½ years ago. 

 
5.4 The GOV.UK Council Tax banding information provides confirmation that there are 

two separate properties (flats) present within the two storey building and that they are 
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recognised as being No.2 and No.2A Davenport Avenue.  The Planning Officer Case 

Report from the previously refused LDC application (Ref. 131500/LE/2021) also 

confirms that they have made similar enquiries and this aspect has been accepted.  

There was some previous confusion over the numbering of the addresses and the 

applicant admits to causing some of this misunderstanding due to references to the 

flats in the submitted paperwork being a mixture of No.2, No.2A and No.2B.  This was 

an administration error that has since been rectified in the paperwork since 2019. 

 
5.5 To provide some further clarity on this issue, we would wish to reiterate that there are 

two flats in the building that are used as separate HMO’s and the one on the ground 

floor (No.2) contains 4no. bedrooms and the one on the first floor (No.2A) contains 

3no. bedrooms.  This situation has remained the same for the entirety of the 11-year 

period that Filport Properties have owned the building.  The lease documents that 

have been provided are clear in this regard and show the number of tenants who are 

renting a bedroom.  It is unlikely that a student would wish to share a bedroom in a 

HMO given the limited space in each room for ones personal belongings and also with 

an unrelated individual.   

 
5.6 The tenancy agreements over the 11 year period that reference No.2A and No.2B 

and contain three residents are in effect relating to the property that is now officially 

recognised as No.2A (First Floor Flat containing 3no. bedrooms).  This is now used 

on all new documentation relating to the property and fully aligns with the Manchester 

City Council Tax records. 

 
5.7 On the balance of probability, it would be fair and reasonable to suggest that the 

tenancy agreements containing 3 residents relate to No.2A Davenport Avenue (first 

floor flat containing 3 bedrooms) and the tenancy agreements containing 4 residents 

relate to No.2 Davenport Avenue (ground floor flat containing 3 bedrooms).   
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6.0 Conclusion 

 
6.1  We consider that the evidence provided to support this application as detailed in 

Section 4 and analysed in Section 5 of this statement justify that on the balance of 

probability the Class C4 HMO use has been operating continuously from the building 

(No.2A Davenport Avenue – First Floor Flat) for a period in excess of 10 years.  

Therefore, in planning terms, the use is now lawful and immune from any possible 

enforcement action. 

 
6.2 We would therefore respectfully request the Council to grant / issue a Certificate of 

Lawfulness under the provisions of Section 191 of the Town and Country Planning Act 

1990 (the Act) (as amended) to confirm this. 
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Appendix 1 – Copies of Tenancy Agreements provided by Filport 
Properties Limited, DMK Properties and Philip James Lettings for 
the yearly periods between 1 July 2011 and 30 June 2022 
 
Extract from the Tenancy agreement for the period 1/7/2011 to 
30/6/2012 
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Extract from the Tenancy agreement for the period 1/7/2012 to 
30/6/2013 
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Extract from the Tenancy agreement for the period 1/7/2013 to 
30/6/2014 

   
 
 
Extract from the Tenancy agreement for the period 1/7/2014 to 
30/6/2015 
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Extract from the Tenancy agreement for the period 1/7/2015 to 
30/6/2016 
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Extract from the Tenancy agreement for the period 1/7/2016 to 
30/6/2017 
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Extract from the Tenancy agreement for the period 1/7/2017 to 
30/6/2018 

   
 
 
Extract from the Tenancy agreement for the period 1/7/2018 to 
30/6/2019 
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Extract from the Tenancy agreement for the period 1/7/2019 to 
30/6/2020 

   
 
 
Extract from the Tenancy agreement for the period 1/7/2020 to 
30/6/2021 
 

   



2A Davenport Avenue, Withington – Lawful Development Certificate 
September 2022 

Page 22 of 28 

 

 

 
Extract from the Tenancy agreement for the period 1/7/2021 to 
30/6/2022 
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Appendix 2 – Sworn declaration / affidavits provided by Dermott 
McKenna of Filport Properties Limited (building owner) and Neil Ryder, 
Branch Manager of Philip James Lettings (managing agents) 
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Appendix 2 - Filport Properties Limited Company Information 
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Appendix 3 – Land Registry Title Document and Plan showing Filport 

Properties Limited purchased the property on 23/02/2011 
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Appendix 4 - GOV.UK on-line property information relating to Council 
Tax banding of the two properties at 2 and 2A Davenport Avenue 
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Appendix 5 - Extract from Planning Officer Case Report from previously 
refused LDC application (Ref. 131501/LE/2021) confirming there are two 
separate flats in the building and the addresses for them are accepted as 
being No.2 and No.2A 
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Appendix 6 – Evidence of original authorised use of building as two flats 
(planning permission decision notice Ref. F10141 dated 4th April 1979)  
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