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Introduction

This statement has been prepared on behalf of the Applicant, Mr Gareth Davies of Firestorm
Investments Ltd, (“the Applicant”) to support a Certificate of Lawfulness application for the
existing use and development of the property known as 43 Longley Lane, Manchester, M22
4)D (“the site”).

This Certificate application seeks to demonstrate the lawfulness of the existing use of the
property as a 10 bedroom House in Multiple Occupation. This application is supported with
documentary evidence including tenancy agreements, HMO licences, sworn statement etc.

This Certificate seeks to demonstrate that the property was converted, and has been in
consistent use as a 10 bedroom house in multiple occupation for in excess of ten years.

The following sections of this report will apply the requirements of Section 191 of the Town
and Country Planning Act 1990, to demonstrate the lawfulness of the existing use and
arrangements on site.

The description of development to be applied is therefore as follows:
“Certificate of Lawfulness for the Existing Use and Development associated with the

use of 43 Longley Lane, Manchester as a 10 bedroom House in Multiple
Occupation.”
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Site Context and Existing Use

Site Context

43 Longley Lane is a four storey semi detached property located on the corner of Longley
Lane and Beech Avenue, Wythenshawe. The property benefits from off road car parking
accessed from Beech Avenue, and external amenity space to the front, side and rear.

The application site is located to the north east of Wythenshaw town centre, and within an
area of residential character.

The site is well located for access to key local services and facilities including supermarkets,
eating establishments, as well as public transport connections with the nearest bus stops
located on Longley Lane in close proximity to the property, and tram services also
understood to be within the locality.

Site History

The site was presumably originally constructed as a large single dwellinghouse. The property
was however converted into a 10 bedroom house in multiple occupation by the previous
owner in 2006, with the first licence issued for such a use by Manchester City Council in
November 2008.

From a review of the Council’s online application database, we are not aware of any
previous planning applications of relevance to the determination of this Certificate
application.

Existing Use

As shown on the as submitted as existing plans, the site is split into a 10 bedroom house in
multiple occupation with communal entrance area, living/kitchen/dining facilities and
garden area. The site has been in such uninterrupted use for a period of at least 10 years
and is therefore lawful by the passage of time.
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Section 191 of the Town and Country Planning Act 1990

Certificates of Lawfulness for existing use or development are to be determined in line with
the provisions of Section 191 of the Town and Country Planning Act 1990 which reads as
follows:

“191Certificate of lawfulness of existing use or development.
(1)If any person wishes to ascertain whether—

(a)any existing use of buildings or other land is lawful;

(b)any operations which have been carried out in, on, over or under land are
lawful; or

(c)any other matter constituting a failure to comply with any condition or

limitation subject to which planning permission has been granted is lawful,
he may make an application for the purpose to the local planning authority
specifying the land and describing the use, operations or other matter.

(2)For the purposes of this Act uses and operations are lawful at any time if—

(a)no enforcement action may then be taken in respect of them (whether
because they did not involve development or require planning permission or
because the time for enforcement action has expired or for any other
reason); and

(b)they do not constitute a contravention of any of the requirements of any
enforcement notice then in force.

(3)For the purposes of this Act any matter constituting a failure to comply with any
condition or limitation subject to which planning permission has been granted is
lawful at any time if—

(a)the time for taking enforcement action in respect of the failure has then
expired; and

(b)it does not constitute a contravention of any of the requirements of any
enforcement notice or breach of condition notice then in force.

[F3(3A)In determining for the purposes of this section whether the time for taking
enforcement action in respect of a matter has expired, that time is to be taken not
to have expired if—

(a)the time for applying for an order under section 171BA(1) (a “planning
enforcement order”) in relation to the matter has not expired,

(b)an application has been made for a planning enforcement order in
relation to the matter and the application has neither been decided nor
been withdrawn, or


https://www.legislation.gov.uk/ukpga/1990/8/section/191#commentary-key-22103c72d08d12e983a6c39bf4311c6e
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3.3

(c)a planning enforcement order has been made in relation to the matter,
the order has not been rescinded and the enforcement year for the order
(whether or not it has begun) has not expired.]

(4)If, on an application under this section, the local planning authority are provided
with information satisfying them of the lawfulness at the time of the application of
the use, operations or other matter described in the application, or that description
as modified by the local planning authority or a description substituted by them,
they shall issue a certificate to that effect; and in any other case they shall refuse the
application.

(5)A certificate under this section shall—
(a)specify the land to which it relates;

(b)describe the use, operations or other matter in question (in the case of
any use falling within one of the classes specified in an order under section
55(2)(f), identifying it by reference to that class);

(c)give the reasons for determining the use, operations or other matter to
be lawful; and

(d)specify the date of the application for the certificate.

(6)The lawfulness of any use, operations or other matter for which a certificate is in
force under this section shall be conclusively presumed.

(7)A certificate under this section in respect of any use shall also have effect, for the
purposes of the following enactments, as if it were a grant of planning permission—

(a)section 3(3) of the M1Caravan Sites and Control of Development Act
1960 [F4aor section 7(1) of the Mobile Homes (Wales) Act 2013;]

(b)section 5(2) of the m2Control of Pollution Act 1974; and
(c)section 36(2)(a) of the mM3Environmental Protection Act 1990.]”

In the determination of Certificates of Lawfulness, it is accepted that the onus of proof is on
the applicant to demonstrate that the use or development being applied for is lawful on the
date of the application. It is noted that the standard of proof in respect of a certificate is on
the balance of probability. Furthermore, it was held in F. W. Gabbitas v Secretary of State
and Newham London Borough Council [1985] J.P.L 630 that an applicant’s own evidence
does not require to be corroborated by independent evidence in order to be accepted.

Further, if the local planning authority or an Inspector have no evidence of their own or from
third parties to contradict or otherwise dispute the applicant’s version of events, rendering
them less than probable, then there is no good reason to refuse the application, provided
the applicant’s evidence alone is sufficiently precise and unambiguous to justify the grant of
the certificate on the balance of probability.


https://www.legislation.gov.uk/ukpga/1990/8/section/191#commentary-c14023641
https://www.legislation.gov.uk/ukpga/1990/8/section/191#commentary-key-fde27d683b2a3b914f1ec9acf53db68e
https://www.legislation.gov.uk/ukpga/1990/8/section/191#commentary-c14023651
https://www.legislation.gov.uk/ukpga/1990/8/section/191#commentary-c14023661

3.4 Given the extent of evidence provided to support this Certificate application, there is an
expectation that this Certificate of Lawfulness for existing use will be granted in line with the
provisions of the Act.
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Documentary Evidence

Subsection (5) of section 191 provides for certain matters a Lawful Development Certificate
(LDC) must contain. The LDC is particularly valuable because its effect is similar to a grant of
planning permission. It is therefore vital that the certificate indicates precisely the area of
land to which it relates (normally by means of an attached, scaled site-plan); precise details
of what use, operations or failure to comply with a condition are found to be lawful, why,
and when. For example, if a certificate is for a use of land - unless the use falls within one of
the "use classes" specified in the Use Classes Order current at the time, or the certificate is
granted on the basis that a specific grant of planning permission confers lawfulness on the
use, it is important for it to state the limits of the use at a particular date.

These details will not be legally equivalent to a planning condition or limitation. They will be
a point of reference, specifying what was lawful at a particular date, against which any
subsequent change may be assessed. If the use subsequently intensifies, or changes in some
way to the point where a "material" change of use takes place, the LPA may then take
enforcement action against that subsequent breach of planning control (which a less precise
certificate might well preclude). An LDC must therefore be precisely drafted in all respects.

By virtue of section 191(5)(b), an LDC must include a description of the use, operations or
other matter for which it is granted regardless of whether the matters fall within a "use
class" of the UCO. But where within a "use class", an LDC must also specify the relevant
"class". In all cases the description must be more than simply a title or label, if future
interpretational problems are to be avoided. The LDC should therefore state the
characteristics of the matter so as to define it unambiguously.

This Certificate application has been unambiguously described within this supporting
statement as 10 bed House in Multiple Occupation. Further, the application is supported by
numerous documentary evidence including:

e As Existing site plan, floor plans and elevations;

e Sworn Statement of previous site owner (Appendix 1);

e Manchester City Council issued HMO licences from 2012 to 2022 (Appendix 2);

e Manchester City Council correspondence confirming the use of the site as a
House in Multiple occupation (Appendix 3);

e landlord Payment schedules (Appendix 4); and

e Tenancy Agreement(Appendices 5, 6 and7) ;

Paragraph 006 of the National Planning Practice Guidance on Lawful Development
Certificates confirms as follows in relation to evidence:

“The applicant is responsible for providing sufficient information to support an
application, although a local planning authority always needs to co-operate with an
applicant who is seeking information that the authority may hold about the planning
status of the land. A local planning authority is entitled to canvass evidence if it so
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wishes before determining an application. If a local planning authority obtains
evidence, this needs to be shared with the applicant who needs to have the
opportunity to comment on it and possibly produce counter-evidence.

In the case of applications for existing use, if a local planning authority has no
evidence itself, nor any from others, to contradict or otherwise make the applicant’s
version of events less than probable, there is no good reason to refuse the
application, provided the applicant’s evidence alone is sufficiently precise and
unambiguous to justify the grant of a certificate on the balance of probability.

In the case of applications for proposed development, an applicant needs to
describe the proposal with sufficient clarity and precision to enable a local planning
authority to understand exactly what is involved.”

In this case, it is considered that the lawful use of the property is clearly as a large House in
Multiple Occupation for up to 10 persons, following works undertaken to convert the
property in excess of 15 years ago. The site has been in continuous and interrupted use as a
HMO since works on the conversion were completed and when the first licence was issued
in November 2008, in excess of the ten years required to demonstrate lawfulness. It is
therefore clear that the use and development at 43 Longley Lane, Manchester is lawful
following the passage of time, and the site is therefore deemed to be lawful as a sui generis
large HMO. Given that the Council have issued licences for the site to operate as a HMO
since 7" November 2008, confirms that the Council have been aware of the properties use
for a significant period of time, and have to date not deemed to take any further action
against the development. The use is therefore deemed to be lawful.

Furthermore, the evidence submitted with this Certificate application demonstrates
such a conclusion beyond the balance of probability, and in this regard we would
kindly request that the Council issue the Certificate without delay.
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Conclusions

Subsection (6) of section 191 provides that the lawfulness of any matter for which a
certificate is in force under this section shall be conclusively presumed because, once an LDC
is issued, it is important that nobody should be able to "look behind" it to question whether
what appears on its face is valid. The statement in a LDC of what is lawful relates only to the
state of affairs on the land at the date of the certificate application.

Based on the evidence submitted in support of this Certificate application, it is clear that the
lawful use of the land edged in red is as a sui generis large House in Multiple Occupation.

The applicants are therefore of the view that the lawful use of the site subject of the
Certificate application is clear beyond the balance of probability, and we would
therefore request that the local planning authority issue a Certificate of Lawfulness for
the existing use and associated development relating to the use of 43 Longley Lane as a
sui generis 10 bedroom House in Multiple Occupation at their earliest convenience.
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