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 Introduction 

1. This statement is made in support of a lawful development certificate application by 

Brickpaper Limited (in liquidation) in respect of a basement carpark at the apartment 

block known as Northern Angel on land bordered by Dyche Street, Ludgate Street, 

Simpson Street and Sharp Street (‘the Property’). A plan showing the Property edged 

red is provided at appendix 1. 

 

Factual Background 

2. Planning permission was granted to Aztec Developments by the City Council on 8 

August 2004 under reference 068647/MO/2003/NI for the development of the 

Property for 108 residential units (‘the 2004 Permission’).  A copy of the 2004 

Permission is provided at appendix 2. The 2004 Permission granted approval for 108 

residential units to be built over six floors with 109 car parking spaces provided at two 

basement levels. 

 
3. The 2004 Permission was granted subject to 16 planning conditions.  Of those 

conditions, condition 8 provided that:- 

 
“The car parking provision indicated on the approved plans shall be surfaced, 

demarcated and made available for use prior to the building hereby approved being 

occupied.  The car park shall then be available at all times whilst the site is occupied. 

 

Reason – To ensure that there is adequate car parking for the development 

proposed when the building is occupied and to conform with policies H1.2, H2.1, 

H2.2, H2.7 and H2.8 of the Manchester UDP”. 

 

4. A section 106 unilateral undertaking was entered into by Aztec as the owner of the 

Property in conjunction with the 2004 Permission dated 8 April 2004 (‘the 2004 
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S.106’).  The 2004 S.106 contained an obligation for the payment of a financial 

contribution towards the improvement of public open space at St. Michael’s Flags.  It 

did not contain any obligations in relation to car parking.   

 

5. The development was commenced by Aztec pursuant to the 2004 Permission. In 

2005, Brickpaper purchased the Property from Aztec and built out and completed the 

development. 

 

6. In relation to car parking, the basement car park over two levels was completed as 

part of the development.  When individual apartments within the development were 

disposed of on completion, car parking spaces were not automatically included in 

those disposals and apartment owners were offered the opportunity to purchase a car 

parking space separately. 

 
7. A number of apartment owners chose not to purchase a car parking space.  Out of the 

109 car parking spaces provided, approximately 45 spaces were not sold to 

apartment owners and those spaces remained in the ownership of Brickpaper Limited. 

 
8. In 2010, Brickpaper Limited entered into an agreement with Online Parking Limited 

T/A Parking Space Rentals (‘PSR’) to manage/rent out the 45 car parking spaces on 

its behalf.  PSR have continued to manage the car parking spaces in Brickpaper’s 

ownership from 2010 to date. 

 
9. Of the 45 car parking spaces, the vast majority have been rented out by PSR to non-

residents of the Property on a short term basis.  Car parking spaces can be rented for 

a minimum of one month upwards, with the longest customer having rented a space 

continuously since 2010. 

 
10. A small number of the Brickpaper car parking spaces have been rented out by PSR to 

apartment owners of the Property. 
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11. A small number of the 45 car parking spaces have been sold to apartment owners at 

the Property.  Of the 45 spaces originally managed by PSR, PSR currently 

manage/rent out 39 parking spaces with 6 spaces having been disposed of. Plans 

showing the car park layout and the car parking spaces currently managed by PSR 

are provided at appendix 3. 

 
12. There is submitted with this application, a statutory declaration by Simon Barton of 

PSR.  This confirms that he has been employed by PSR for almost 15 years and has 

been involved in the management of car parking spaces at the Property for more than 

10 years.  

 
13. Mr. Barton’s statutory declaration appends to it:- 

 
i) A plan which shows the area of the car park over two levels and identifies the 

car parking spaces currently managed by PSR; 

ii) A schedule of monthly spreadsheets covering the period 2012 to 2024 that 

record the rental of car parking spaces since 2012. 

 

14. The monthly spreadsheets appended to Mr. Barton’s statutory declaration highlight 

those car parking spaces which have been rented by residents of the Property and 

those which have been rented by non-residents.  It can be seen from this evidence 

that the vast majority of the car parking spaces managed by PSR for Brickpaper since 

2012 have been let to non-residents of the Property. 

 

15. The position is therefore, that the car park at the Property has been continually used 

by non-residents of the Property since 2010. 
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16. The application therefore seeks a lawful development certificate to certify that there 

has been a continuous breach of condition 8 for more than 10 years and that the use 

of the car park by non-residents is therefore lawful. 

 
The Law applicable to Lawful Development Certificates 

 

17. Section 191(1) of the Town and Country Planning Act 1990 (the “1990 Act”) states 

that:- 

“if any person wishes to ascertain whether – 

a) any existing use of buildings or other land is lawful; 

b) any operations which are being carried out in, on, over or under land are lawful; 

or 

c) any other matter constituting a failure to comply with any condition or limitation 

subject to which planning permission has been granted is lawful. 

 

he may make an application for the purpose of the local planning authority specifying 

the land and describing the use, operations or other matters.” 

 

18. Section 191(3) of the 1990 Act states that: 

“For the purposes of this Act, any matter constituting a failure to comply with any 

condition or limitation subject to which planning permission has been granted is 

lawful if – 

a) the time for taking enforcement action in respect of the failure to comply with the 

condition has expired; and  

b) it does not constitute a contravention of any of the requirements of any enforcement 

notice or breach of condition notice then enforced.” 

 

19. Section 171(3) of the 1990 Act states that: 
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“In the case of any other breach of planning control, no enforcement action may be 

taken after the end of the period of 10 years beginning with the date of the breach.” 

 

20. The standard of proof in respect of a lawful development certificate is the balance of 

probability. 

 

21. Section 191(4) of the 1990 Act states that: 

 
“If, on an application under this section, the local planning authority are provided with 

information satisfying them of the lawfulness at the time of the application of the use, 

operations or other matter described in the application, or that description is modified 

by the local planning authority, or a description is substituted by them, they shall 

issue a certificate to that effect; and in any other case they shall refuse the 

application.” 

 

22. In relation to cases involving breach of planning conditions, there is legal authority for 

the approach to be adopted – see Nicholson -v- Secretary of State for the 

Environment, Transport and the Regions [1998] 76P & CR191.  The Nicholson case 

held the following:- 

i) For the purposes of an application under section 191 for a lawful development 

certificate the relevant time for assessment is the time of the application at 

which time there has to be a breach taking place; 

ii) A certificate can only be granted if non-compliance exists at the time of the 

application and if a period of 10 years has expired since the breach first 

occurred. 
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Assessment of the Application 

 

23. The evidence submitted with the application demonstrates that the car park at the 

Property has been used by non-residents continuously since 2010 up to the date of 

the application and in breach of condition 8.  

 

24. The evidence of Mr. Barton, in particular the monthly spreadsheets covering the 

period 2012 to the date of the application demonstrate that the use by non-residents 

has not only been taking place for more than 10 years but has also been continuous 

throughout that 10 year period to the date of the application. The application therefore 

meets the requirements of section 191 of the 1990 Act and accords with the approach 

in the Nicholson case. 

 
25. On the basis of the submitted evidence, the application, therefore, demonstrates 

beyond the balance of probabilities that the car park has been used by non-residents 

for more than 10 years in breach of condition 8 of the 2004 Permission.  The Council 

is therefore requested to grant a lawful development certificate in accordance with 

section 191(4) of the 1990 Act to certify that condition 8 has been breached 

continuously for a period in excess of 10 years and that the use of the car park at the 

Property by non-residents is therefore lawful. 

 
26. Planning Practice Guidance encourages local planning authorities to spell out the 

characteristics of the activity in question so as to define its characteristics 

unambiguously. In the case of the application we consider that should be fairly 

straightforward. The certificate should certify that condition 8 has been breached 

continuously for a period in excess of 10 years and that the use of the car park at the 

Property by non-residents is therefore lawful. The certificate should also record the 

number of car parking spaces currently rented out to non occupiers of the Property is 
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39 spaces. This would enable the Council to monitor whether any future intensification 

of that use by non residents is material. 
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     APPENDIX 1 
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     APPENDIX 2 
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