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THIS DEED is made on        2024 

 

BETWEEN: 

(1) WILD CAPITAL 1 PROPCO 2 LIMITED (Co Regn No 15141309) whose 
registered office is situated at Lynton House, 7-12 Tavistock Square, London, 
WC1H 9BQ (the “Landowner”);  

 
(2) HARRY FERGUSON HOLDINGS LIMITED (Co Regn No 01573192) whose 

registered address is situated at Kings Manor Farm, Copse Lane, Freshwater, Isle 
of Wight, PO40 9TL (the “Responsible Body”) 

RECITALS 

A The Responsible Body is a designated responsible body pursuant to section 119 of the Act.  

B The Landowner is the freehold owner of the Property pursuant to a transfer dated 26 January 2024 
made between (1) Norman Woodall and (2) the Landowner, which is currently the subject of a 
pending application for registration with HM Land Registry, and is currently registered under Title 
Number CE191248 and wishes to develop and/or enhance habitat on the Property in accordance 
with the HMMP to be delivered in Parcels. 

C The Landowner and the Responsible Body have agreed to enter into this Deed, being a conservation 
covenant agreement for the purposes of section 117 of the Act, in order to regulate the use of the 
Property as a biodiversity gain site generating Biodiversity Units capable of allocation to 
Development to achieve the Biodiversity Gain Objective. 

D This Deed contains provisions which (pursuant to section 117 of the Act): 

a. are of a qualifying kind, requiring the Landowner to be responsible for compliance with the 
HMMP for the duration of this Deed and requiring the Responsible Body to undertake a 
monitoring role; 

b. have a conservation purpose in order to conserve the natural environment of land; and 

c. are intended by the parties to be for the public good having regard to the environmental and 
social benefits associated with habitat enhancement and preservation. 

E The Responsible Body and the Landowner agree that the proposed management of the Property 
pursuant to the HMMP equates to the potential delivery of 207.64 Biodiversity Units pursuant to the 
Biodiversity Metric, to be delivered in Parcels and allocated by Allocation Agreements. 

IT IS AGREED AS FOLLOWS: 

1 DEFINITIONS 

1.1 In this Deed the following expressions shall have the meanings indicated: 

“Act” means the Environment Act 2021 (as amended). 

“Activation Date” means in respect of any Parcel, the date of service on the 
Responsible Body of the first Allocation Notice relating to that 
Parcel subsequent to the prior approval of the Parcel Activation 
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Notice by the Responsible Body pursuant to clause 7.1 or 7.2 
and “Activated” shall be construed accordingly.  

“Allocation” means the attribution of any Biodiversity Units by the Landowner 
towards a Development, organisation or other third party to 
deliver the Biodiversity Gain Objective or otherwise (and 
“Allocate” and “Allocated” and “Allocations” shall be constructed 
accordingly).  

“Allocation

Agreement” 
means an agreement for the Allocation of Biodiversity Units 
made between the Landowner and a Buyer. 

“Allocation Notice” a written notification (from the Landowner to the Responsible 
Body) of the allocation of Biodiversity Units in such form as is 
contained within Appendix 5. 

“Annual Fee” means Five Hundred Pounds (£500) per annum Index Linked. 

“Approval” means the written approval by the Landowner or the 
Responsible Body (if appropriate) which shall not be 
unreasonably withheld or delayed and “Approved” and

“Approve” have consistent meanings and such approval shall be

deemed to have been given if: 

(a) following a period of at least 10 Working Days from the 
date of receipt of the request for written approval the 
Landowner or Responsible Body (as the case may be) 
has failed to either expressly grant or withhold approval 
or (acting reasonably) request further information (the 
“Initial Period”); and 
 

(b) following the Initial Period, the party requesting the 
written approval then serves a notice on the other party 
in writing delivered by a signed for delivery service at 
the postal address specified in clause 16 (the “Warning

Notice”), which specifies the nature of the request, the

relevant parties failure to respond and the risk of 
deemed acceptance, and the Landowner or 
Responsible Body (as the case may be) still fails to 
either expressly grant or withhold approval or (acting 
reasonably) request further information within a period 
of 10 Working Days from the date of receipt of the 
Warning Notice.    

“Biodiversity Gain

Objective” 
has the meaning ascribed to it within paragraph 2 of Schedule 
7A of the Town and Country Planning Act 1990. 

“Biodiversity Gain

Site Register” 
means the biodiversity gain site register established pursuant to 
section 100 of the Environment Act 2021.   

“Biodiversity Metric” means the statutory metric calculation attached to this Deed 
within Appendix 4 or such revised calculation agreed between 
the Landowner and the Responsible Body. 
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“Biodiversity Units” means the units of biodiversity value (as identified in the 
Biodiversity Metric) to be created on the Property pursuant to 
this Deed.  

“BNG Obligations” means the obligations contained in paragraph 1 of Schedule 1 
of this Deed. 

“Buyer” means a purchaser of Biodiversity Units pursuant to an 
Allocation Agreement. 

“Capacity Report” means a report which indicates what Biodiversity Units have 
been the subject of an Allocation and what Biodiversity Units 
remain to be Allocated within a Parcel. 

“Commence” the carrying out of a “material operation” (as defined in section
56(4) of the Town and Country Planning Act 1990) in connection 
with a Development (and “Commencement” and

“Commenced” shall be construed accordingly). 

“Deed” this agreement made by deed. 

“Defect Notice” means a notice of breach served on the Landowner by the 
Responsible Body pursuant to clause 24. 

“Defra” means the Department for Environment Food & Rural Affairs or 
any successor body to the same functions. 

“Development” the development of land pursuant to a Permission. 

“Disposal” means any Disposition. 

“Disposition” means any freehold transfer or lease in relation to any part or 
parts of the Property. 

“Ecologist” means FPCR Environment and Design Ltd (Company Number 
07128076) whose registered office is situated at Lockington 
Hall, Lockington, Derby, DE74 2RH or such replacement 
Ecologist appointed pursuant to paragraph 1.6 of Schedule 1. 

“Escrow Account” means an escrow account (or similar arrangement) to be 
opened in the joint names of the Landowner and the 
Responsible Body and thereafter operated by the Escrow 
Agent pursuant to the terms of the Escrow Agreement. 

“Escrow Agent” means such party as the Landowner and the Responsible Body 
(both acting reasonably and without delay) agree to appoint as 
the escrow agent. 

“Escrow Agreement” means an agreement between the Landowner and the 
Responsible Body in a form Approved by the Responsible Body 
which shall include (but not be limited to): 

(a) the transfer of the Retention into the Escrow Account; 
 

(b) the Escrow Account will hold funds consistent with the 
Works Plan with the Sale Proceeds received first being 
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allocated to the Escrow Account to cover the total costs 
for the duration of the relevant Term for that Parcel 
referenced in the Works Plan; 
 

(c) the Responsible Body will be able to withdraw funds 
from the Escrow Account to cover the cost of any 
Remedial Works; 

 
(d) the Escrow Account must be with a reputable provider 

agreed between the Responsible Body and the 
Landowner; and 

 
(e) the Landowner may withdraw from the Escrow Account 

costs incurred in carrying out the BNG Obligations 
limited to sums specified in the Works Plan or as 
otherwise may be agreed by the Responsible Body 
provided always that sufficient funds remain in the 
Escrow Account to cover the costs stipulated in the 
Works Plan.   

“Establishment

Works” 
means the preparatory and physical works required for 
landscaping, planting, and clearing of the Parcel, and all other 
works and activities reasonably necessary or desirable for the 
initial enhancement of the habitat and biodiversity in accordance 
with the HMMP. 

“Expert” means an independent and suitable person holding appropriate 
professional qualifications appointed in accordance with the 
provisions of clause 19. 

“Force Majeure

Event” 
means a circumstance not within the control of the Landowner 
comprising either an act of God such as a drought, flood or other 
natural disaster or as a result of the permanent alteration of the 
climate through climate change, or as a result of the exercise of 
statutory powers by a third party (such as a utilities provider, 
government body or other agency) or as a result of vandalism or 
criminal damage by a known or unknown third party.  

“Group Company”  

 

means  

(a) any company which is a subsidiary of or holding company of 
the Landowner (or subsidiary of such holding company); and  

(b) any company corporate body partnership or other 
association (“Undertaking”) where the Landowner (or any one or 
more directors in the aggregate of the Landowner): 

(i) holds not less than 50% of the issued shares or comparable 
capital value of the Undertaking; or 

(ii) is in possession of not less than 50% of the voting power in 
relation to that Undertaking; or 

(iii) is able to control the affairs of the Undertaking by virtue or 
any other powers. 
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“HMMP” the habitat management and monitoring plan for the Property, a 
copy of which is annexed to this Deed at Appendix 3 (as may be 
updated or varied by agreement between the Landowner and 
the Responsible Body in writing from time to time). 

“Index” means the Consumer Prices Index inflation rate or if such index 
is at the relevant time no longer published such other 
comparable index or basis for indexation as the parties may 
agree. 

“Index Linked” means the product (if any) of: 

A x (B/C) 

“A” is the amount of the Annual Fee payable under this Deed; 

“B” is the most recently published figure for the Index prior to the 
date of the payment; and 

"C" is the most recently published figure for the Index at the date 
of this Deed 

Provided that if the calculation of “B/C” is less than one then the

Annual Fee shall not be reduced and Index Linked shall be 
applied on an upward only basis.  

“Landowner’s

Solicitor”  
means Irwin Mitchell LLP, Thomas Eggar House, Friary Lane, 
Chichester, PO19 1UF (FAO. Sam Knight) or such other 
solicitors appointed by the Landowner and notified to the 
Responsible Body. 

“Natural England” means Natural England or such other replacement body 
responsible for the Biodiversity Gain Site Register. 

“Parcel[s]” each individual parcel of the Property to be confirmed by the 
Landowner and agreed by the Responsible Body through the 
Approval of the Parcel Activation Notice pursuant to clauses 7.1 
or 7.2 PROVIDED THAT each parcel must: 

(a) be a sensible shape which could be managed as a 
single block, which: 

i. follow lines which track field boundaries (field 
boundaries being boundaries which are delineated 
by a fence or hedgerow); and/or 

ii. where parcel boundaries do not follow field 
boundaries then the boundaries must be straight 
and contain no more than one change in direction 
from one intersection with a field boundary at one 
side to another; 
 

(b) be a continuous parcel of land (in combination with 
already activated parcels); 

(c) have rights of access for the Landowner (including 
access to and through already activated parcels); and 
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(d) be no smaller than 6 hectares (in combination with 
already activated Parcels which are connected) 

“Parcel Activation 
Notice” 

a written notification (from the Landowner to the Responsible 
Body) of its intention to activate a Parcel for the intended 
allocation of Biodiversity Units in such form as is contained 
within Appendix 7. 

“Plan 1” the plan annexed hereto within Appendix 1. 

“Plan 2” the plan annexed hereto within Appendix 2. 

“Permission” a full or outline planning permission whether or not subject to 
conditions to be granted by the relevant local planning authority  
(and for the avoidance of doubt shall include any modifications 
of such planning permission and variations of conditions 
attaching to such planning permission, and any minor or non-
material amendments to such planning permission) or  any 
deemed planning permission. 

“Professional Team” means the Ecologist, and landscape contractor and any other 
entity appointed by the Landowner to carry out any aspect of the 
works and/or management and maintenance under the HMMP. 

“Property” the land at Morton Grange Farm, Nunthorpe, which was 
transferred to the Landowner pursuant to a transfer dated 26 
January 2024, which is the subject of an application that remains 
at the date of this Deed pending at HM Land Registry, and is 
currently registered at HM Land Registry under title number 
CE191248 and shown for identification purposes only edged 
with a red line on Plan 1.  

“Remedial Works” means as defined in clause 24.1. 

“Report” means a written report prepared by an Ecologist on the 
instruction of the Landowner pursuant to paragraph 1.4 of 
Schedule 1 which shall note the extent of compliance with the 
HMMP and the Biodiversity Metric and shall include (but not be 
limited to): 

(a) an assessment of habitats against the objectives 
defined in the HMMP; 

(b) date stamped photos accompanied by detailed site 
notes on extent of growth and condition using indicators 
in the HMMP with any other notes of interest; 

(c) if the habitat as defined in the HMMP is not present 
provide detailed site notes on factors that are or could 
hinder the growth or establishment of that habitat: 

(d) detailed specific recommendations and remedial 
requirements for management and/or planting actions 
to promote growth and/or establishment of habitats as 
defined in the HMMP including timescales for 
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undertaking actions and marked site plans to show the 
actions; 

(e) photographs from the fixed monitoring points detailed in 
HMMP using high quality images. 

“Responsible Body’s

Solicitor” 
means Squire Patton Boggs (UK) LLP, 6 Wellington Place, 
Leeds, LS1 4AP (FAO. David Myers) or such other solicitors 
appointed by the Responsible Body and notified to the 
Landowner. 

“Retention”  means the sum of £5,000.00 per hectare of a Parcel and a 
proportion of the same should the Parcel include part of a 
hectare (so by means of an example in the event that a Parcel 
is 6.45 hectares then the relevant Retention will be £32,250). 

“Retention Account” means the Landowner’s Solicitors Client Account; 

“Retention

Undertaking Letter”  
means the letter, in the agreed form annexed to this Deed at 
Appendix 8 authorising the Landowner’s Solicitor to deal with
the Retention in accordance with the provisions of clause 28. 

“Retention Notice”  means a notice in the form of the notice annexed to this Deed at 
Appendix 6;  

“Sale” means the Allocation of Biodiversity Units to a Buyer by the 
Landowner pursuant to an Allocation Agreement which may or 
may not be for a specified Development. 

“Sale Proceeds” means the total gross purchase price paid for the Biodiversity 
Units by the Buyer pursuant to a Sale. 

“Statutory

Undertakers” 
means Natural England, Defra, local planning authorities and 
any other statutory and/or public body that is responsible for 
regulating, enforcing and dealing with matters related to 
biodiversity net gain including but not limited to: 

(a) the registration of the Property and allocation of 
Biodiversity Units on the Biodiversity Gain Site Register; 

(b) the approval of the HMMP; and 

(c) the determination of any Permission and discharge of 
planning conditions relating to biodiversity net gain. 

“Term” means the longer of: 

(a) 32 years from and including the Activation Date for the 
relevant Parcel; or 
 

(b) 30 years from the completion of the Establishment 
Works for the relevant Parcel. 

“Working Day“ means any day from Monday to Friday (inclusive) which is not 
Christmas Day, Good Friday or a statutory bank holiday. 
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“Works Plan” means a detailed plan for the delivery of the Establishment 
Works Approved by the Responsible Body from time to time 
subject to variation as part of the Parcel Activation Notice and 
updated from time to time in agreement between the Landowner 
and the Responsible Body.   

 

2 INTERPRETATION  

2.1 Where in this Deed reference is made to any clause, paragraph, schedule or recital such 
reference (unless the context otherwise requires) is a reference to a clause, paragraph, 
schedule or recital in this Deed. 

2.2 Words of the masculine gender include the feminine and neuter genders and words denoting 
actual persons include companies, corporations and firms and all words shall be construed 
interchangeable in that manner. 

2.3 Wherever there is more than one person named as a party and where more than one party 
undertakes an obligation all their obligations can be enforced against all of them jointly and 
severally unless there is an express provision otherwise.  

2.4 Any reference to an Act of Parliament shall include any modification, extension or re-
enactment of that Act for the time being in force and shall include all instruments, orders, 
plans regulations, permissions and directions for the time being made, issued or given under 
that Act or deriving validity from it and references to any secondary legislation shall include 
any modification extension amendment or re-enactment to it and any reference to subsidiary 
legislation shall include any modification, extension or re-enactment of that subsidiary 
legislation. 

2.5 References to any party to this Deed shall, to the full extent permitted by law, include the 
successors in title to that party and to any person deriving title through or under that party 
and in the case of the Responsible Body any successor to its statutory functions. 

2.6 References to “the parties” shall mean the parties to this Deed and reference to a “party” 
shall mean any one of the parties. 

2.7 The headings are for reference only and shall not affect construction. 

2.8 Words importing the singular meaning where the context so admits include the plural 
meaning and vice versa. 

3 STATUTES 

3.1 This Deed is made pursuant to Section 117, 118 and 119 of the Act, and all other enabling 
powers. 

3.2 The covenants, restrictions and requirements imposed upon the Landowner under this Deed 
create conservation covenants pursuant to Sections 117 and 118 of the Act and are 
enforceable by the Responsible Body against the Landowner, and to the extent permitted 
by law pursuant to section 122 of the Act, its successors in title in the Property or any part 
of it from the Landowner. 

3.3 The covenants, restrictions and requirements upon the Responsible Body under this Deed 
are enforceable by the Landowner and successors in title in the Property or any part of it 
against the Responsible Body pursuant to section 123 of the Act.  
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4 EFFECT OF THE AGREEMENT 

4.1 Subject to clause 4.2, this Deed shall take effect on the day and year first before written. 

4.2 The covenants contained in paragraphs 1 and 2 of Schedule 1 to this Deed shall only take 
effect in respect of any Parcel on the relevant Activation Date. 

4.3 The provision or stacking of other ecosystem services at the Property is not prohibited by 
the terms of this Deed provided that the obligations do not adversely affect the HMMP. 

5 THE LANDOWNER’S COVENANTS 

5.1 The Landowner hereby covenants with the Responsible Body pursuant to Sections 117, 
118 and to the extent permitted by law pursuant to section 122 of the Act with the intention 
of binding the Property and each and every part of it that the Landowner and its successors 
in title will observe and perform the covenants contained in this Deed including the 
Schedules to it (to the extent a covenant is given by the Landowner) subject to the operation 
of clause 4.2 of this Deed. 

6 RESPONSIBLE BODY’S COVENANTS 

6.1 The Responsible Body hereby covenants with the Landowner pursuant to Sections 117 
and 118 of the Act that it will observe and perform the covenants contained in the 
Schedules (to the extent a covenant is given by the Responsible Body) to this Deed.  

7 ALLOCATION NOTICE 

7.1 At least 20 Working Days prior to the completion of any Sale (or such other period agreed 
between the Landowner and the Responsible Body) the Landowner will issue a Parcel 
Activation Notice to the Responsible Body Provided that the Responsible Body confirms 
that the indicative Parcels shown on Plan 2 annexed to this Deed are automatically 
Approved for the purposes of Parcel Activation Notice(s) if the said Parcels continue to 
comply with the definition of “Parcel”. 

7.2 The Responsible Body will (acting reasonably) within 15 Working Days either: 

7.2.1 Notify the Landowner that the Parcel Activation Notice is not acceptable and the 
reasons why it is not acceptable and in making this determination the 
Responsible Body shall have regard to (but not be limited by): 

7.2.1.1 Whether the Parcel is inconsistent with the HMMP, the Biodiversity 
Metric, or any other aspect of this Deed; 

7.2.1.2 If any information in the Parcel Activation Notice is incorrect or 
inaccurate; 

7.2.1.3 The Landowner is in breach of this Deed; or 

7.2.2 Confirm that the Parcel Activation Notice is agreed and sign and date the Parcel 
Activation Notice.  

7.3 Provided that the Parcel Activation Notice has been Approved by the Responsible Body 
pursuant to clause 7.1 or 7.2.2 then the Landowner may Allocate Biodiversity Units within 
the relevant Parcel and upon the Allocation of Biodiversity Units the Landowner shall within 
twenty-five (25) Working Days from the date of Allocation send to the Responsible Body the 
relevant Allocation Notice and for the avoidance of doubt it shall be the responsibility of the 
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Landowner to apply to Natural England to correctly Allocate any Biodiversity Units where so 
required. 

7.4 The Landowner shall send to the Responsible Body an updated Capacity Report for a Parcel 
every 3 months following the first Activation Date (or such other timeframe as agreed in 
writing between the parties) and for the avoidance of doubt this obligation shall cease and 
determine once all of the Biodiversity Units within the relevant Parcel have been Allocated 
and a final Capacity Report confirming the same has been sent to the Responsible Body.  

7.5  Parcel Activation Notices may only be served by the Landowner on the Responsible Body 
up to and including the 30 September 2029 (“Parcel Activation End Date”) unless 
otherwise agreed by the Responsible Body at their absolute discretion. 

7.6  Following the Approval of a Parcel Activation Notice by the Responsible Body pursuant to 
clause 7.1 or 7.2.2 and prior to the relevant Activation Date, the Landowner may look to vary 
the Parcel in which case a replacement Parcel Activation Notice may be served on the 
Responsible Body, which, if Approved by the Responsible Body pursuant to clause 7.1 or 
7.2.2, shall replace the original Parcel.   

8 RELEASE AND LAPSE 

8.1 It is hereby agreed that the Landowner shall not be liable for a breach of any of its obligations 
under this Deed (save for antecedent breaches) after it shall have parted with all of its 
respective interests in that part of the Property upon which such breach is committed. 

8.2 Where Biodiversity Units have been allocated to a Permission pursuant to the Allocation 
Agreement and Allocation Notice and that Permission expires without having been 
Commenced or is quashed following a successful challenge then, subject to the terms of the 
Allocation Agreement, the release of the units by the original Buyer, and as prescribed by 
law, the Landowner shall then be entitled to serve a fresh Allocation Notice on the 
Responsible Body in accordance with clause 7 in relation to those Biodiversity Unit(s) but 
for the avoidance of doubt no further fees shall be due to the Responsible Body in respect 
of the fresh Allocation Notice.  

9 LAND CHARGES and LAND REGISTRY 

9.1 This Deed is a local land charge and shall be registered as such by the Responsible Body 
as soon as reasonably practicable from the date hereof. 

10 DUTY TO ACT REASONABLY AND IN GOOD FAITH 

10.1 All parties to this Deed acknowledge that they are under a duty to act reasonably and if any 
deed consent approval or expression of satisfaction is due from one party to another under 
the terms of this Deed the same shall (unless otherwise stated) not be unreasonably withheld 
or delayed. 

10.2 The Parties shall at all times conduct matters in utmost good faith to each other in relation 
to this Deed and shall do all such acts and things as may reasonably be required to comply 
with the terms and the spirit of this Deed. 

11 NO FETTER ON DISCRETION OR WAIVER 

11.1 Nothing contained or implied in this Deed shall prejudice or affect the rights discretions 
powers duties and obligations of the Responsible Body under all statutes by-laws statutory 
instruments orders and regulations in the exercise of their respective functions. 
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11.2 No waiver (whether expressed or implied) by the Responsible Body of any breach or default 
in performing or observing any of the covenants terms or conditions of this Deed shall 
constitute a continuing waiver and no such waiver shall prevent the Responsible Body from 
enforcing any of the relevant terms or conditions or from acting upon any subsequent breach 
or default.  

12 COVENANT AS TO TITLE  

The Landowner hereby covenants with the Responsible Body that no other person has any interest 
in the Property. 

13 SEVERABILITY  

 It is agreed that if any part of this Deed shall be declared unlawful or invalid by a court of competent 
jurisdiction then (to the extent possible) the remainder of this Deed shall continue in full force and 
effect. 

14 RESPONSIBLE BODY COSTS 

14.1 The Landowner shall pay the Responsible Body the Annual Fee that will first become due 
and payable on the first Activation Date and then be payable on an annual basis on the 
anniversary of that date (or nearest Working Day). 

15 CONTRACTS (RIGHTS OF THIRD PARTIES) ACT 1999  

15.1 Notwithstanding the provisions of the Contracts (Rights of Third Parties) Act 1999 no part of 
this Deed shall be enforceable by a third party who is not a party to the Deed and for the 
avoidance of doubt the terms of this Deed may be varied by Deed between the parties 
without the consent of any such third party. 

16 NOTICES  

16.1 Any notice to be given under this Deed shall only be given in writing and shall be signed by 
the relevant party or its solicitors (unless given by email). 

16.2 Any notice or document to be given or delivered under this agreement must be given by 
delivering it personally or sending it by pre-paid first class post or recorded delivery to the 
address and for the attention of the relevant party by email in the following manner: 

16.2.1 The Responsible Body: Kings Manor Farm, Copse Lane, Freshwater, Isle Of Wight, 
PO40 9TL (FAO: Charlie Sheldon) 

Or, via email to: environmental@kingsmanorfarm.com 

16.2.2 The Landowner: Lynton House, 7-12 Tavistock Square, London, WC1H 9BQ  

Or, via email to: legal@wild-capital.co.uk 

16.3 Any such notice will be deemed to have been received: 

16.3.1 if delivered personally, at the time of delivery provided that, if delivery occurs: 

16.3.1.1 before 9.00 am on a Working Day, the notice will be deemed to have 
been received at 9.00 am on that day; and 
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16.3.1.2 if delivery occurs after 5.00 pm on a Working Day, or on a day which 
is not a Working Day, the notice will be deemed to have been received 
at 9.00 am on the next Working Day; or 

16.3.2 in the case of pre-paid first class post or recorded delivery, on the second Working 
Day after posting; or 

16.3.3 in the case of email by 9am on the first Working Day following sending of the email. 

16.4 In proving service it will be sufficient to prove that delivery was made or that the envelope 
containing the notice was properly addressed and posted as a prepaid first class or recorded 
delivery letter or that the email was addressed correctly as the case may be. 

16.5 Where notice is sent via email there should also be a hard copy of the notice sent via post 
unless otherwise agreed by the Responsible Body and the Landowner. 

17 NOTIFICATION OF SUCCESSORS IN TITLE 

17.1 Subject to clause 18, the Landowner covenants with the Responsible Body that it will give 
prompt written notice to the Responsible Body of any change in ownership of the Property 
such notice to give details of the transferee’s full name and registered office if a company or

usual address if not together with the area of the Property purchased or leased by reference 
to a plan. 

18 RESTRICTION ON DISPOSALS 

18.1 The Landowner covenants with the Responsible Body, with the intention of binding the 
Property and each and every part of it, not to make any Disposal of the whole or any part of 
the Property without the prior written Approval of the Responsible Body PROVIDED THAT 
any transfer of the freehold of the Property to a Group Company will be deemed Approved 
by the Responsible Body if the said Group Company is to have equivalent access to the 
Escrow Account at the date of the transfer in place of the Landowner. 

18.2 The Landowner consents to the entry of the following restriction against the Landowner’s
title to the Property at HM Land Registry and the Landowner shall (within 10 Working Days 
of the date of this Deed) apply to HM Land Registry to request the registration: 

No transfer or lease of the registered estate by the proprietor of the registered estate or by 
the proprietor of any registered charge, not being a charge registered before the entry of this 
restriction, is to be registered without a certificate signed by a conveyancer that the 
provisions of clause 18.1 of a Conservation Covenant dated…………………. and made

between (1) Wild Capital 1 Propco 2 Limited and (2) Harry Ferguson Holdings Limited have 
been complied with or do not apply to the disposition.  

18.3 The Responsible Body covenants that upon the termination of the Deed that it will provide 
its consent to the removal of the restriction required pursuant to clause 18.2. 

18.4 The Responsible Body covenants with the Landowner that, as soon as reasonably 
practicable upon providing its Approval pursuant to clause 18.1, the Responsible Body shall 
provide a certificate consenting to the registration of that Disposal at HM Land Registry. 

19 DISPUTES 

19.1 In the event of a dispute senior representatives of the parties to the dispute shall initially 
meet in person or via the telephone (as requested by the Responsible Body), which shall 
occur within 10 Working Days of the request by either party and occur at a time convenient 
to the Responsible Body (acting reasonably). 
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19.2    Should senior representatives of the parties fail to meet and reach agreement within 20 
Working Days of the dispute first being notified to the parties then the dispute may be 
referred to an Expert to be agreed by the parties within 5 Working Days, or in the absence 
of agreement, to be appointed, at the request of either of the parties, by or on behalf of the 
president for the time being of the professional body chiefly responsible for dealing with 
such matters as may be in dispute and the decision of such an Expert shall be final and 
binding on the parties save in the case of manifest error or fraud.  

19.3    The Expert shall be appointed subject to an express requirement that the Expert shall 
reach a decision and communicate it to the parties within the minimum practicable 
timescale allowing for the nature and complexity of the dispute and in any event not more 
than twenty-eight (28) Working Days from the date the Expert receives the written 
submissions of the parties pursuant to clause 19.4. 

19.4   The Expert shall be required to give notice to each party inviting each party to submit within 
ten (10) Working Days of the Expert's appointment, written submissions and supporting 
material and shall afford each party a further five (5) Working Days to make counter-
submissions to the written submissions of any other party. 

19.5 Responsibility for the costs of referring a dispute to an Expert under this clause 19, 
including costs connected with the appointment of the Expert and the Expert’s own costs,
but not the legal and other professional costs of either Party in relation to a dispute, will be 
decided by the Expert.  

20 TERMINATION 

20.1 If the Landowner fails to commence the Establishment Works on any part of the first Parcel 
in accordance with this Deed within 24 months of the date of this Deed then the Responsible 
Body may terminate this Deed by serving notice on the Landowner PROVIDED THAT 
termination cannot take place if an Activation Date has occurred. 

20.2 At the end of the Term for a Parcel the BNG Obligations shall cease to bind the relevant 
Parcel. 

20.3 After the Parcel Activation End Date this Deed shall terminate at the end of the last Term of 
a Parcel to expire.    

21 NOVATION & APPOINTMENT 

21.1 The Responsible Body reserves the right to appoint a different responsible body pursuant to 
section 119 of the Act subject to the appointment being Approved by the Landowner. 

21.2 The Landowner may assign the benefit of this Deed with the prior Approval of the 
Responsible Body and the Responsible Body will promptly enter into a deed of novation in 
such form as the parties shall agree (acting reasonably). 

22 LIABILITY 

22.1 The Responsible Body’s liability under this Deed is limited to £50,000 Index Linked (with the 
exception of liability that cannot be excluded by law). 

23 VARIATION 

23.1 If the Responsible Body determines (acting reasonably) that any obligation in this Deed is: 
 
23.1.1 No longer in accordance with the requirements imposed on responsible bodies 

pursuant to the Act or any other legislation; or 
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23.1.2 No longer suitable or in line with the requirements of section 117(1)(a) of the Act; 

or 
 

23.1.3 No longer suitable for achieving the Biodiversity Gain Objective, 

and this determination is Approved by the Landowner then this Deed can be suitably varied 
and the Parties shall (if necessary) enter into a form of deed of variation (in such form 
Approved between the parties acting reasonably) PROVIDED THAT any such variation 
cannot increase the Annual Fee unless otherwise agreed by the Landowner or unless 
caused by any negligent act or omission or breach of this Deed by the Landowner and 
PROVIDED FURTHER THAT if this variation is necessitated by any negligent act or 
omission or breach of this Deed by either party then the defaulting party will be responsible 
for all reasonable and proper fees, costs and expenses (including for the avoidance of doubt 
legal and professional costs) of the non-defaulting party in varying this Deed. 

24 STEP IN RIGHTS 

24.1 In the event of a breach by the Landowner of the obligations contained in the HMMP, the 
Responsible Body may serve on the Landowner a Defect Notice specifying the nature of the 
breach, the actions required to remedy the breach (the “Remedial Works”) and a reasonable
timescale for compliance. 

24.2 Where the Remedial Works are of a seasonal nature, the programme of works and the 
timescale shall commence from the first day of the appropriate season. 

24.3 If the Landowner fails to complete the Remedial Works in accordance with the Defect Notice 
then the Responsible Body may, after providing the Landowner with 5 Working Days’ written
notice: 

24.3.1   be entitled to enter upon such parts of the Property as is reasonably necessary in 
order to complete the Remedial Works;  

24.3.2   carry out any other matter needed to remedy the breach; 

24.3.3   appoint such consultants and professional advisers as the Responsible Body deems 
necessary in their absolute discretion. 

24.4 Any such right of access by the Responsible Body shall extend to the Responsible Body’s
employees, contractors and authorised personnel and all necessary vehicles, equipment and 
machinery. 

24.5 Any such entry by the Responsible Body shall be at the Responsible Body’s own risk, subject

to the Responsible Body maintaining all necessary insurances, causing as little damage, 
disturbance and inconvenience as reasonably possible and making good any damage 
caused. 

24.6 No party shall be liable for breaching a requirement of the HMMP as a direct result of 
irrecoverable habitat failure caused by a Force Majeure Event. 

25    ACCESS 

25.1 Upon the Responsible Body giving at least 5 Working Days notice to the Landowner or 
without notice in the case of an emergency, the Responsible Body may access the Property 
to carry out any site investigations, inspection, monitoring, test or surveys in order to monitor 
the Landowner’s compliance with the provisions of this Deed. 
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25.2 The route of access to the Property shall be via the shared accessway shown coloured blue 
on Plan 1 (or such other reasonable access agreed between the parties) and the Landowner 
will pay all fair and reasonable maintenance costs for the accessway to ensure that there is 
no impediment to access for the Responsible Body nor any adverse impact on compliance 
with the HMMP or the terms of this Deed.  

25.3 Any such right of access by the Responsible Body shall extend to the Responsible Body’s
employees, contractors and authorised personnel and all necessary vehicles, equipment and 
machinery. 

25.4 Any such entry by the Responsible Body shall be at the Responsible Body’s own risk, subject

to the Responsible Body maintaining all necessary insurances, causing as little damage, 
disturbance and inconvenience as reasonably possible and making good any damage 
caused.  

26 JURISDICTION 

26.1 This Deed is governed by and interpreted in accordance with the law of England and the 
parties submit to the non-exclusive jurisdiction of the courts of England and Wales. 

26.2 If any provision of this Deed (or part of any provision) is found to be illegal, invalid or 
unenforceable by any court or other authority of competent jurisdiction, that provision or part 
provision will, to the extent required, be deemed not to form part of this Deed and the validity 
and enforceability of the other provisions of this Deed will not be affected.  

27 DELIVERY 

27.1 This Deed is for the purposes of the Regulatory Reform (Execution of Deeds and 
Documents) Order 2005 a deed and for the avoidance of doubt the Deed shall be deemed 
not delivered despite being executed by the parties until such time as it is dated. 

28 RETENTION  

The provisions of this clause 28 shall apply for the period in which the Escrow Account is yet to be 
established pursuant to clause 29:  

28.1 Upon the Approval of a Parcel Activation Notice by the Responsible Body pursuant to clause 
7.1 or 7.2.2: 

28.1.1 the amount of the Retention will be agreed between the parties for the relevant 
Parcel (the “Retention Amount”); and 

28.1.2 the Landowner will instruct the Landowner’s Solicitor to act on their behalf in any
Allocation on that Parcel until the Retention Amount has been reached from the Sale 
receipts of the Allocations.  

28.2 On the Activation Date of each Parcel: 

28.2.1 the Landowner will procure that the Landowner’s Solicitors issue the Retention
Undertaking Letter signed by a partner in the Landowner’s Solicitors to the

Responsible Body and the Responsible Body’s Solicitors and thereafter all monies 
held in the Retention Account are to be held by the Landowner’s Solicitors as
stakeholder in accordance with the terms of the Retention Undertaking Letter; and 

28.2.2 the Landowner’s Solicitor will hold the receipts from the first Allocation up to the 
Retention Amount to be held and transferred in accordance with the Retention 
Undertaking Letter. 
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28.3 In the event that the receipts from the first Allocation do not equate to the Retention Amount 
then the receipts from any further Allocation within that Parcel shall be held and transferred 
by the Landowner’s Solicitor in accordance with the Retention Undertaking Letter up to the 
Retention Amount.      

28.4 All parties irrevocably instruct the Landowner’s Solicitors to deal with the Retention in
accordance with the provisions of the Retention Undertaking Letter.  

28.5 The Responsible Body shall be entitled to recover from the Retention the reasonable and 
proper cost of any contractors, consultants and professional advisers in carrying out any 
Remedial Works and the Landowner and Responsible Body shall sign the Retention Notice 
in respect of each and every claim made on the Retention by the Responsible Body and 
serve the same on the Landowner’s Solicitors without delay.  

28.6 The Landowner and the Responsible Body shall act reasonably, promptly and without delay 
in dealing with the Retention. 

28.7 In the event that the Landowner’s Solicitors are unable to hold the Retention in the Retention

Account and, pursuant to the Retention Undertaking Letter, the Retention is paid to the 
Responsible Body then the Responsible Body will hold the Retention until the earlier of: 

28.7.1 the establishment of the Escrow Account, upon which the Responsible Body will 
pay the Retention into the Escrow Account; or  

28.7.2 the completion of the Establishment Works for the relevant Parcel, upon which the 
Responsible Body will pay the Retention to the Landowner,  

subject to the right for the Responsible Body to recover from the Retention the reasonable 
and proper cost of any contractors, consultants and professional advisers in carrying out 
any Remedial Works. 

29 ESCROW ACCOUNT 

29.1 The Landowner will use all reasonable endeavours to establish the Escrow Account as soon 
as reasonably possible after the date of this Deed and in the event that the Landowner’s
Solicitors are unable to hold the Retention in the Retention Account and, pursuant to the 
Retention Undertaking Letter, the Retention is paid to the Landowner or the Landowner is 
paid the Retention pursuant to clause 28.7.2 then the Escrow Account must be established 
within 30 Working Days of the Retention being paid to the Landowner. 

29.2 The Responsible Body will provide all reasonable support and assistance in relation to the 
Escrow Account at the cost of the Landowner. 

29.3 The Landowner will update the Responsible Body upon request on the progress made in 
establishing the Escrow Account. 

29.4 The Landowner shall prepare the Escrow Agreement for the Approval of the Responsible 
Body with all reasonable legal costs of the Responsible Body being paid by the Landowner. 

30 COUNTERPARTS 

30.1 This Deed may be executed in any number of counterparts, each of which shall constitute a 
duplicate original, but all the counterparts shall together constitute the one agreement. 



 

 Page 18 

 

SCHEDULE 1 

THE LANDOWNER’S OBLIGATIONS 

The Landowner covenants with the Responsible Body as follows: 

1. BIODIVERSITY AND HABITAT WORKS 

1.1 The Landowner will within 12 months from the Activation Date carry out and complete the 
Establishment Works set out within the HMMP for the relevant Parcel. 

1.2 Following completion of the Establishment Works, the Landowner will comply with the management, 
maintenance and monitoring obligations of the HMMP for that Parcel for the Term and will meet the 
qualitive targets set out in the HMMP. 

1.3 The Landowner will carry out the Establishment Works and all management, maintenance and 
monitoring obligations required pursuant to the HMMP in accordance with the codes, practices and 
standards set by Natural England and Defra and any other relevant Statutory Undertaker as imposed 
from time to time. 

1.4 In respect of each Parcel: 

1.4.1 Annually for the first five years from the Activation Date; and 

1.4.2 Thereafter every subsequent fifth anniversary of the Activation Date for the duration of the 
Term 

to engage an Ecologist (solely at the cost of the Landowner) to undertake monitoring of compliance 
with the HMMP on the Parcel by way of a physical site visit and, within 20 Working Days of the site 
visit, submit to the Responsible Body and the Landowner a Report addressed to and for the benefit 
of both the Responsible Body and the Landowner based on such site visit.  

1.5 The Landowner shall forthwith comply with any remedial requirements and recommendations 
specified in the Report in accordance with the timetable set out in the Report. 
 

1.6 In the event that the Landowner proposes to utilise a different Ecologist then any such Ecologist shall 
have to be registered with CIEEM and meet the competency framework conditions specified in the 
below table in relation to (and using the definitions specified in the below table):  

 
1.6.1 Ecologists carrying out a walkover survey, the Ecologist should be Basic or better; 
1.6.2 Ecologists carrying out a full UKHab survey should be Capable or better; 
1.6.3 Ecologists completing the Reports should be Capable or better; 

 

 

2. MONITORING AGREEMENT 
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2.1 The Landowner will comply with all obligations under any monitoring agreement entered into at the 
request of the Responsible Body that provides additional support to the Responsible Body in fulfilling 
their obligations under this Deed that is in a form agreed between the parties acting reasonably. 

3. INSURANCE 

3.1 The Landowner shall maintain public liability insurance in relation to the Property with a limit of 
indemnity of at least £2,000,000 for any one claim for the duration of the Term. 

3.2 The Landowner shall provide evidence of up to date policies to the Responsible Body when 
requested but not more frequently than on an annual basis. 

4. RESTRICTIONS 

4.1 From the Date of this Deed not to cause or permit any Parcel to be subject to any other commitments 
or obligations in favour of any other local planning authority, responsible body, or any person or legal 
entity in respect of the Biodiversity Units detailed in the associated Parcel Activation Notice approved 
pursuant to clause 7.1 or 7.2.2 where such commitments would have the effect of duplicating, 
restricting or negating the obligations contained in this Deed without the Approval of the Responsible 
Body. 

4.2 Prior to the commencement of the Establishment Works within a Parcel the Landowner shall not do 
anything on that Parcel that shall cause the carrying out of the Establishment Works and any 
subsequent compliance with the HMMP to be restricted, prejudiced or made more expensive. 

4.3 The Landowner shall not erect any buildings, structures or other development on the Property where 
such works would prejudice compliance with the HMMP. 

4.4 The Landowner shall be responsible for managing public access to the Property in accordance with 
the HMMP and shall use all reasonable endeavours to: 

4.4.1 limit access by the public to the designated registered public rights of way that cross the 
Property; and 

4.4.2 ensure that the public rights of way are used as walking routes only 

PROVIDED THAT this paragraph shall not prevent the private use of the Property by the Landowner 
or those authorised by the Landowner for uses that do not in any way prejudice compliance with the 
HMMP including (but not limited to) use for educational, reporting or scientific purposes. 

5. HMMP  

5.1 The Landowner will be responsible for full compliance with the HMMP. 

5.2 In the event that the Landowner wishes to vary the terms of the HMMP then this must first be notified 
to the Responsible Body with all supporting evidence provided (including for the avoidance of doubt 
any change to the Biodiversity Metric and Works Plan) in order to obtain the prior Approval of the 
Responsible Body to the variation. 

5.3 The Landowner will promptly provide any further reasonable information required by the Responsible 
Body in determining whether the variation to the HMMP is reasonably required. 

5.4 The Landowner will have full regard to any reasonable representations made by the Responsible 
Body regarding any variation to the HMMP. 
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5.5 The Responsible Body reserves the right (at the reasonable and proper cost of the Landowner) to 
appoint an ecologist to report on any proposed change to the Biodiversity Metric pursuant to 
paragraph 5.2 of this Schedule.  

6. COMMUNICATION 

6.1 The Landowner will, upon receipt of a written request by the Responsible Body: 
 
6.1.1  attend a meeting with the Responsible Body and its agents to discuss compliance with this 

Deed and any such meeting shall be held as soon as reasonably practicable for all parties 
in person at a suitable venue or via a suitable electronic format and in any event the parties 
shall meet annually for the first 5 years after the Activation Date (or such other period agreed 
between the parties acting reasonably); 
 

6.1.2 Require that any member of the Professional Team attends a meeting referenced above in 
paragraph 6.1.1;  
 

6.1.3 Provide a verbal and/or written update on compliance with the HMMP; and 
 
6.1.4 Provide, on an open book basis, any further information reasonably and properly requested 

by the Responsible Body surrounding compliance with the HMMP. 
 

6.2 The Landowner shall maintain an up-to-date register for any anticipated or actual risks associated 
with compliance with the HMMP along with its proposed plans for mitigating or addressing such 
matters, and this register shall be freely available to the Responsible Body upon request (not more 
frequently than once in each calendar year). 
 

6.3 The Landowner shall promptly inform the Responsible Body of any matters which may affect its 
ability to comply with the HMMP, including (but not limited to) the receipt of any third party action or 
complaints and/or correspondence received from Natural England and/or the local planning 
authority. 

 
6.4 The Landowner shall maintain an up-to-date Works Plan for carrying out the Establishment Works 

and the on-going management and maintenance works pursuant to the HMMP for each Parcel.  This 
shall be made available annually to the Responsible Body on request.   
 

6.5 Any material deviation from the costs stipulated in the Works Plan shall be promptly notified by the 
Landowner to the Responsible Body. 
 

6.6 The Landowner shall cooperate with the Responsible Body if there is an investigation by Natural 
England or any other Statutory Undertaker as to whether this Deed has been breached. 

7. USE OF THE PROPERTY 

7.1 Prior to the Activation Date of a Parcel the parties hereby agree that the relevant parts of the Parcel 
can be used for the purposes as specified in the HMMP or any such other use as does not conflict 
with the HMMP. 
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SCHEDULE 2 

THE RESPONSIBLE BODY’S OBLIGATIONS 

The Responsible Body covenants with the Landowner as follows:  

1. The Responsible Body shall monitor compliance by the Landowner of their obligations under this 
Deed, which will be more particularly achieved pursuant to the review of and reliance upon the 
Reports prepared by the Ecologist PROVIDED THAT the Responsible Body reserves the right at all 
times to undertake their own monitoring exercise of the performance of the Landowner.  

2. The Responsible Body will comply with its statutory duty pursuant to section 136 of the Act to make 
an annual return to Defra and the Landowner will promptly provide all such information reasonably 
required by the Responsible Body to fulfil this obligation. 

3. The Responsible Body shall notify the Landowner as soon as reasonably practicable of any 
communication from Defra regarding the Responsible Body’s status as an approved responsible

body under the Act.  

4. The Responsible Body shall Approve any reasonable amendments or variations of the HMMP where 
requested to do so by the Landowner. 
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IN WITNESS whereof the parties hereto have executed this Deed on the day and year first before written 

 

 

EXECUTED AS A DEED by    ) 
WILD CAPITAL 1 PROPCO 2 LIMITED  ) 
Acting by two directors     ) 

 
 

 

 

 

EXECUTED AS A DEED by    ) 
HARRY FERGUSON HOLDINGS LIMITED ) 
Acting by one director in the presence of: ) 

 
Witness Name: 
 
Witness Signature: 
 
Witness Adress: 
 
 
Witness Occupation: 
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APPENDIX 1 

PLAN 1 
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APPENDIX 3 

 

HABITAT MANAGEMENT AND MONITORING PLAN 
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APPENDIX 5 

ALLOCATION NOTICE 

 

Dated:           

 

 

 

ALLOCATION NOTICE 

 

 

 

 

1 DEFINITIONS 

1.1 In this Notice the following expressions shall have the meanings indicated: 

Allocation Agreement means the agreement for the allocation of the Biodiversity 
Units dated [             ] made between (1) the Landowner and 
(2) the Buyer 

Biodiversity Metric means the up to date statutory metric calculation attached to 
this Notice which identifies the Biodiversity Units  

Biodiversity Units means [            ] 

[Drafting Note:  This should clearly set out the number, 
location and type of Biodiversity Units that is to be the subject 
of the purchase]  

Buyer [                  ] (Company Registration Number [                ]) 
whose registered address is at [                          ] 

[Buyer’s Development the development of [ ] at the Buyer’s Land pursuant

to a planning permission (ref: [            ]) dated [             ] a copy 
which is appended to this Notice]  

[Buyer’s Land means land at [                 ] registered at HM Land Registry 
under title number [               ] and shown edged red on Plan 
2] 
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Capacity Report means the report appended to this Notice which indicates the 
remaining Biodiversity Units in the Parcel 

Conservation 
Covenant 

means the conservation covenant dated [           ] made 
between (1) the Landowner and (2) the Responsible Body 

Landowner WILD CAPITAL 1 PROPCO 2 LIMITED (Co Regn No 
14747595) whose registered office is situated at Lynton 
House, 7-12 Tavistock Square, London, WC1H 9BQ 

Parcel means such area of land shown edged red on Plan 1 

Parcel Activation 
Notice 

means a notice dated [                 ] by which the Responsible 
Body validates the Parcel for the allocation of Biodiversity 
Units to developments 

Plan 1 means the plan appended to this notice and marked “plan 1” 

[Plan 2] [means the plan appended to this notice and marked “plan 2”] 

Responsible Body HARRY FERGUSON HOLDINGS LIMITED (Co Regn No 
01573192) whose registered address is at Kings Manor Farm, 
Copse Lane, Freshwater, Isle Of Wight, PO40 9TL 

 

2 ALLOCATION NOTICE 

2.1 The Parcel Activation Notice has been served in relation to the Parcel. 

2.2 In accordance with clause 7.3 of the Conservation Covenant, the Landowner hereby notifies 
the Responsible Body that on [               ] the Landowner has allocated the Biodiversity Units 
to the Buyer pursuant to the Allocation Agreement. 

2.3 [The Biodiversity Units are to be allocated solely for the Buyer’s Development.] [Drafting 
Note: Only applies if the Biodiversity Units are allocated to a Development] 

2.4 The Landowner hereby confirms that the Biodiversity Metric for the purposes of the Parcel 
remains the same as agreed pursuant to the Conservation Covenant.  

2.5 The Capacity Report annexed to this Notice clearly indicates the remaining Biodiversity 
Units.  

 

Signed on behalf of Landowner ………………………………… 
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APPENDIX 6 

Retention Notice 

RETENTION RELEASE NOTICE 

 
Conservation Covenant Agreement dated [        ] 2024 made between (1) Wild Capital 1 Propco 2 Limited 
(2) Harry Ferguson Holdings Limited (the “Agreement”). 

The Landowner and the Responsible Body (as defined in the Agreement) hereby give notice to Irwin Mitchell 
LLP that the following sums should be withdrawn from the Retention (as defined in the Agreement) 

Description Amount 

  

 

And paid to Responsible Body’s Solicitors at the following account: 

Account Name: 

Sort Code: 

Account details: 

We authorise the withdrawal and payment of the sums referred to above 

Signed for and on behalf of the Landowner 

 
Signed for and on behalf of Responsible Body 
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APPENDIX 7 

Parcel Activation Notice 

 

Dated:           

 

 

 

PARCEL ACTIVATION NOTICE 

 

 

 

 

1 DEFINITIONS 

1.1 In this Notice the following expressions shall have the meanings indicated: 

Biodiversity Metric means the up to date statutory metric calculation attached to 
this Notice which identifies the Biodiversity Units  

Biodiversity Units means the units of biodiversity value (as identified in the 
Biodiversity Metric) to be created on the Parcel  

Conservation 
Covenant 

means the conservation covenant dated [           ] made 
between (1) the Landowner and (2) the Responsible Body 

Landowner WILD CAPITAL 1 PROPCO 2 LIMITED (Co Regn No 
14747595) whose registered office is situated at Lynton 
House, 7-12 Tavistick Square, London, WC1H 9BQ 

Parcel means such area of land shown edged red on the Plan 

Plan  means the plan appended to this notice  

Responsible Body HARRY FERGUSON HOLDINGS LIMITED (Co Regn No 
01573192) whose registered address is at Kings Manor Farm, 
Copse Lane, Freshwater, Isle Of Wight, PO40 9TL 

Works Plan means the works plan appended to this Notice, which 
identifies the budget for carrying out the creation, 
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enhancement and management of the habitat within the 
Parcel  

 

2 PARCEL ACTIVATION NOTICE 

2.1 In accordance with clause 7.1 of the Conservation Covenant, the Landowner hereby notifies 
the Responsible Body that the Landowner requires the activation of the Parcel. 

2.2 The Parcel allows for the potential delivery of [       ] Biodiversity Units. 

2.3 The Parcel is [       ] hectares. 

2.4 The Works Plan has been updated where required in relation to this Parcel and is appended 
to this Notice. 

[2.5 All other activated parcels are shown edged blue on the Plan.]   

 

Signed on behalf of Landowner ………………………………… 

 

Signed on behalf of Responsible Body ………………………………… 
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APPENDIX 8 

Retention Undertaking Letter 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



Your Ref: David Myers
Our Ref: 32808/20522/05233274-4/43180835-3

Recipient Name
Squire Patton Boggs (UK) LLP
By email only

STRICTLY PRIVATE AND CONFIDENTIAL 
Sam Knight

Direct Dial: 01243 813157
sam.knight@irwinmitchell.com

[   ] 2024

BY EMAIL ONLY:

Dear Sirs

LETTER OF UNDERTAKING: RETENTION FOR HABITAT BANK WORKS LETTER OF UNDERTAKING: RETENTION FOR HABITAT BANK WORKS LETTER OF UNDERTAKING: RETENTION FOR HABITAT BANK WORKS 

1.1. Definitions 

“Bank” means HSBCmeans HSBC or such otheror such other UK clearing bUK clearing bank as ank as wewewe may nominate for the purposes 
ofof holding the Retention from time to timeholding the Retention from time to timeholding the Retention from time to time

“Client AccountAccount” means our client account with the Bank” means our client account with the Bank” means our client account with the Bank;

“Conservation CovenantConservation CovenantConservation Covenant AgreementAgreement” means the conservation covenant agreement ” means the conservation covenant agreement ” means the conservation covenant agreement 
relating to the Property relating to the Property dated [                   ]dated [                   ] made between the Landowner and the 
Responsible Body;Responsible Body;

“Final Long Stop DateFinal Long Stop Date” means the date ” means the date ” means the date 24 months from and including the date hereof

“Joint Instruction NoticeJoint Instruction Notice” means a joint instruction notice signed by the ” means a joint instruction notice signed by the Landowner and 
the Responsible BodyResponsible Body in accordance with paragraph in accordance with paragraph 5 hereof;

“Landowner” means Wild Capital 1 Propco 2 Limited (Co Regn No 15141309) ” means Wild Capital 1 Propco 2 Limited (Co Regn No 15141309) whose 
registered office is situated at Lynton House, 7 12 Tavistock Square, London, WC1H 9BQ

“Landowner’s Solicitors Irwin Mitchell LLP of Thomas Eggar House, Friary Lane, 
Chichester, PO19 1UF;

“Payment” means payment in a sum as set out and/or apportioned in the Retention Notice;
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[   ] 2024 

  

“Property” has the same meaning as ascribed to the term in the Conservation Covenant 
Agreement;  
 
“Receipt” means receipt in cleared funds free from any lien, charge or encumbrance;  
 
“Retention” has the same meaning as ascribed to the term in the Conservation Covenant 
Agreement; 

 
“Retention Notice” means a notice for payment out of the Retention in the form (mutatis 
mutandis) set out in the Schedule;  
 
“Responsible Body” means Harry Ferguson Holdings Limited (Co Regn No 01573192) 
whose registered address is situated at Kings Manor Farm, Copse Lane, Freshwater, Isle 
of Wight, PO40 9TL;  
 
“Responsible Body’s Solicitors” means Squire Patton Boggs (UK) LLP, 6 Wellington 
Place, Leeds, LS1 4AP (FAO. David Myers) or such other firm of solicitors as the 
Responsible Body may instruct to act on its behalf and notify us of in writing 
 
“Working Day” any day from Monday to Friday (inclusive) which is not Christmas Day, 
Good Friday or a statutory bank holiday and ‘Working Days’ shall be construed 
accordingly.  
 

2. Undertaking  
 

2.1. The Landowner and the Responsible Body jointly and severally authorise Irwin Mitchell 
LLP (“We” “us”) to hold the Retention as stakeholders and to release the Retention in 
accordance with the terms of this letter.  
 

2.2. We, Irwin Mitchell LLP, undertake to hold the Retention pursuant to the terms of this letter.   
 

2.3. All terms defined in the Conservation Covenant Agreement shall have their same meanings 
in this letter save only to the extent that such terms are redefined in this letter.  
 

3. Creation of Retention 

3.1. We will, subject to being instructed on a Sale: 

3.1.1. from the date of Receipt hold the Retention and all interest accruing on it (less any 
amount debited to that account by the Bank in respect of its fees and charges) from 
and including the date of receipt from the Buyer’s solicitors in the Client Account; 
and 

3.1.2. transfer or otherwise deal with the Retention only as expressly provided herein or in 
such other manner as the Landowner and the Responsible Body may from time to 
time jointly instruct us in accordance with paragraph 5. 

3.2. The Landowner and the Responsible Body confirm that this letter is the "Retention 
Undertaking Letter" as required pursuant to the Conservation Covenant Agreement. 

3.3. The Landowner shall procure that the Landowner’s Solicitors transfer the Retention from 
the completion funds of a Sale to the Retention Account on the date of completion to be 
held on the terms hereof. 
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3.4. We shall not be required to receive any monies nor apply the same to the Retention unless 
they are transferred to us by the Buyer’s solicitors, being a firm of solicitors authorised and 
regulated by the Solicitors Regulation Authority. 

4. Release of Retention 

4.1. We will release the Payment to the Responsible Body’s Solicitors on receipt of a Retention 
Notice and it is hereby agreed and acknowledged that: 

4.1.1. We are entitled to rely without enquiry on any Retention Notice which appears on 
its face to be signed on behalf of the Landowner and the Responsible Body; 

4.1.2. We are not required to enquire as to whether any sums to which the Payment relates 
are properly payable pursuant to the Conservation Covenant Agreement; 

4.1.3. We may discharge any instruction to make the Payment by instructing the Bank to 
make such Payment and we shall not be liable for any delay or failure on the part of 
the Bank in executing any such instruction or for any loss or banking failure 
(including, without limitation, by way of collapse or insolvency of the Bank) incurred 
by any party; 

4.1.4. In making any Payment, we may withhold or deduct any sum which we are obliged 
by law to so withhold or deduct (whether in respect of any liability to taxation or 
otherwise, including penalties and interest relating to taxation) and may account to 
any relevant tax authority for any withholding in respect of taxation on interest 
earned on the Retention;  

4.1.5. The Landowner and the Responsible Body authorise us to pay out of the Retention 
any telegraphic bank charges, bank charges, taxation and other liabilities referable 
to the operation of the Retention or it’s release;  

4.1.6. We shall have no obligation or be liable to make any Payment from the Retention 
to the extent that such Payment would result in the amount of the Retention falling 
below £0.  

5. Joint Instruction Notice 

5.1. The Landowner and the Responsible Body may serve a Joint Instruction Notice on us at 
any time revoking our appointment to hold the Retention and instructing us to transfer 
monies from the Retention either: 

5.1.1. to the Landowner and the Responsible Body in the proportions specified in a Joint 
Instruction Notice provided that the proportions to be transferred to the Landowner 
and the Responsible Body shall be transferred to the Landowner’s nominated 
account and the client account of the Responsible Body’s Solicitors; or 

5.1.2. to such other firm of solicitors as the Landowner and the Responsible Body may 
jointly nominate to hold the Retention in place of us as specified in a Joint Instruction 
Notice; or 

5.1.3. to an Escrow Account. 
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5.2. Following receipt of a Joint Instruction Notice, we will transfer the monies from the  
Retention in accordance with the instructions specified in the Joint Instruction Notice  

5.3. Following receipt of the Joint Instruction Notice in respect of the Retention and the payment 
by this firm in accordance with the instructions in the Joint Instruction Notice we shall be 
fully and finally released from our undertaking and all obligations under the terms of this 
letter. 

5.4. For the avoidance of doubt, a Joint Instruction Notice shall not be valid if it purports to 
instruct us to transfer the Retention, or any part thereof, to any party not specified in 
paragraph 5.1.   

5.5. We are entitled to rely without enquiry on a Joint Instruction Notice which appears on its 
face to be signed by or on behalf of the Landowner and the Responsible Body. 

5.6. Once served a Joint Instruction Notice shall be irrevocable. 

6. Long Stop 

6.1. If by the Final Long Stop Date there remains any part of the Retention in the Client Account 
(and a valid Retention Notice has not been received by us), we may serve written notice on 
the Landowner and the Responsible Body confirming that we require the Landowner and 
the Responsible Body to promptly make alternative arrangements for the holding of the 
Retention. 

6.2. Upon receipt of a notice served pursuant to paragraph 6.1, the Landowner and the 
Responsible Body shall endeavour promptly to make alternative arrangements for the 
holding of the Retention and serve a Joint Instruction Notice instructing us to transfer the 
balance of the Retention in accordance with paragraph 6.1.  

6.3. Until such time as we receive a Joint Instruction Notice pursuant to paragraph 6.2, we shall 
continue to hold the balance of the Retention together with all accrued interest in 
accordance with the terms of this letter. 

7. Interest on the Retention 

 

7.1. We shall not be required to secure any particular rate of interest in respect of the Retention 
and shall not be liable to any party by virtue of any claim that the rate of interest earned on 
the Retention was less than may have been obtained by holding the Retention in any other 
account. 

7.2. For the purposes of this agreement, any notice or determination given by the Bank of the 
amount of interest paid on the Retention shall (save in the case of fraud or manifest error) 
be conclusive and final and binding on the parties for all purposes. 

7.3. All interest that accrues on the Retention will accrue to the party to whom the Retention is 
made pro rate in respect of any split of the Retention. 
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8. No Assignment 

No person may assign or otherwise dispose of any rights under this letter, at law or in 
equity, including by way of declaration of trust.  Any purported assignment in breach of this 
clause shall be void and shall confer no rights on the purported assignee. 

9. Third Party Rights 

A person who is not a party to this letter shall have no rights under the Contracts (Rights of 
Third Parties) Act 1999 to rely upon or enforce any term of this letter.  This clause shall not 
affect any right or remedy of a third party which exists or is available apart from that Act. 

10. Notices 

10.1. Any notices or other communication given under this letter must be in writing and served: 

10.1.1. by hand delivery to the recipient; or 

10.1.2. by first class post addressed to the relevant party’s address as specified in the 
Conservation Covenant Agreement, or such other address as a party may have 
last notified to the others in writing; or 

10.2. Any notice given pursuant to paragraph 10.1 is deemed to have been served: 

10.2.1. if delivered by hand, at the time of delivery; 

10.2.2. if sent by post, two clear Working Days after the date of posting; and 

10.3. For the purpose of paragraph 10.2, business hours means between 9.00 a.m. and 5.30 
p.m. on a Working Day. 

10.4. Any notice given under this agreement is not validly served if sent by email. 

11. Variations 

No variations of this agreement are effective unless made in writing signed by all parties or 
their authorised agents. 

12. Counterparts 

This agreement may be executed in any number of counterparts, but will not take effect until 
each party has executed at least one counterpart. Each counterpart will constitute an original, 
but all the counterparts together will constitute a single agreement. 

13. Governing law 

This agreement and any dispute or claim arising out of, or in connection with it (including a 
non-contractual dispute or claim) is to be governed by and construed in accordance with 
English law. 

This undertaking is given to Squire Patton Boggs (UK) LLP by the sender on behalf of Irwin 
Mitchell LLP and not in any personal capacity. Irwin Mitchell LLP is bound by this undertaking. 
No one else is liable in connection with it.  
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14. Jurisdiction 

The courts of England are to have exclusive jurisdiction to settle any dispute or claim (including 
non-contractual disputes or claims) arising out of or in connection with this agreement.   

Yours faithfully 
 
 
 
 
IRWIN MITCHELL LLP 
 
 
  

 
 

Signed for and on behalf of the Landowner in order to provide the authority referred to at paragraph 
2.1 above: 
 
……………………………………. 
Landowner 
 
Signed for and on behalf of the Responsible Body by its authorised signatory in order to provide 
the authority referred to at paragraph 2.1 above: 
 
……………………………………. 
Harry Ferguson Holdings Limited 
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SCHEDULE 1 

RETENTION RELEASE NOTICE 

 
Conservation Covenant Agreement dated [        ] 2024 made between (1) Wild Capital 1 Propco 2 
Limited (2) Harry Ferguson Holdings Limited (the “Agreement”). 

The Landowner and the Responsible Body (as defined in the Agreement) hereby give notice to Irwin Mitchell LLP that 
the following sums should be withdrawn from the Retention (as defined in the Agreement) 

Description Amount 

  

 

And paid to Responsible Body at the following account: 

Account Name: 

Sort Code: 

Account details: 

We authorise the withdrawal and payment of the sums referred to above 

Signed for and on behalf of the Landowner 

 
Signed for and on behalf of Responsible Body 

 


