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Application details 

Type of application: Certificate Lawful Development Proposed 

Development type: Certificates of lawfulness 

Date of site visit: Not Required  

Standard consultations: 
No consultations have been printed and sent.  

Neighbour notifications 
No neighbour notifications have been printed and sent.  

Site notice 
No site notice has been produced  

Press advert 
No press advert had been published  

Departure from Development Plan:  No 

Environmental Statement: Not required  

Description of site/building and area  

The applications site relates to a three storey mid-terraced dwellinghouse.  

Listed building:  Not applicable  

Conservation area: Not applicable  

Tree Preservation Order:  Not applicable  

Description of development 

The applicant is seeking a Certificate of Lawfulness for a proposed use or development, 
specifically to change the use of the property from a Dwellinghouse (Use Class C3) to Residential 
Care Home (Use Class C2). 

Consultations & Notification Responses 

None Required - There is no statutory requirement to consult third parties including neighbours; 
views expressed by third parties on the planning merits of the case, or on whether the applicant 
has any private rights to carry out the operation, use or activity in question, are irrelevant when 
determining the application.     

Issues 

Legislative Issues   
   
Sections 191 and 192 of the Town and Country Planning Act 1990 provide for anyone (not just a 
person with a legal interest in the land) to apply to the local planning authority (LPA) for a lawful 
development certificate (LDC). A certificate is a statutory document certifying:        



      
(1) in the case of an application under section 191, the lawfulness, for planning purposes, of 
existing operations on, or use of land, or some activity being carried out in breach of a planning 
condition; or        
      
(2) in the case of an application under section 192, the lawfulness of proposed operations on, or 
use of land.        
      
The onus of proof in regard to (1) is firmly on the applicant and the issue of a certificate will depend 
on the on factual evidence provided about the history and planning status of the building or other 
land and the interpretation of any relevant planning law or judicial authority. The relevant test of 
the evidence in this matter is “the balance of probability” and the applicants own evidence does 
not need to be corroborated by independent evidence. If the LPA have no evidence to contradict 
the applicants version of events or make them less then probable, there is no good reason to 
refuse the issue of a certificate.        
      
In regard to (2), this provides that, if the LPA are supplied with information satisfying them that 
the use or operations described in the application would be lawful, if instituted or begun at the 
time of the application, they shall issue a certificate to that effect; and, in any other case, they 
shall refuse the application.         
      
In short, the purpose section 192 is to enable any person who wishes to find out whether any 
proposed use or operations would be lawful to apply to the LPA for that purpose         
      
The application needs to describe the proposal with sufficient clarity and precision to enable the 
LPA to understand (from a written description and plans) exactly what is involved in the proposal; 
and to submit whatever supporting information or legal submission that are to be relied upon in 
order to satisfy the LPA that a certificate should be granted for the proposal.        
      
In making their decision on an application under section 192, the LPA ask themselves the 
hypothetical question - "If this proposed change of use had already occurred, or if this proposed 
operation had commenced, on the application date, would it have been lawful for planning 
purposes?"  In doing so, the LPA will not only consider whether the proposal would involve 
"development" requiring an application for planning permission, but whether it would involve a 
breach of any existing condition or limitation imposed on a grant of planning permission which 
has been acted upon, and which therefore constrains what can be done on the land. The LPA will 
not make a proposal fit a scenario; the only question is whether the proposal made by the 
applicant is lawful at the time of submission.        
   
The Application          
      
This application is pursued under subsection (1) of section 192, which provides for an application 
to determine whether any proposed use or operations would be lawful for planning purposes.        
      
Section 57(1) of the 1990 Act provides that planning permission is required for the carrying out of 
any development of land. Section 55(1) of the Act provides that “development” includes the 
making of any material change in the use of any buildings or other land.       
       
The Town and Country Planning (Use Classes) Order 1987 (as amended) (the Use Classes 
Order) specifies use classes for the purposes of section 55(2)(f) of the 1990 Act. Section 55(2)(f) 
provides that a change of use of a building or other land does not involve development for the 
purposes of the Act if the new use and the former use are both within the same specified class.       



This application seeks a certificate of lawfulness for a proposed use or development, to change 
the use of the property from a Dwellinghouse (Use Class C3) to Residential Care Home (Use 
Class C2). 

As the existing lawful use as dwellinghouse falls within use class C3(a), under normal 
circumstances there would be no permitted change to use class C2. Therefore, it is necessary to 
make an assessment based on a ‘fact and degree’ as to whether there is a material change of 
use.     

The planning statement submitted with the application makes it clear that the applicant seeks to 
convert and operate 11 Chataway Road under C2 (Residential Institutions) planning class for 
supported living provision.  

The proposed residents would be adults aged 18-65 years old with learning disabilities, autism 
spectrum conditions, mild to moderate mental health needs or physical disabilities. However, the 
document does not confirm the total number of residents.  

24-hour on-site support will be provided including waking night staff. Assistance will be provided 
to residents with daily living activities such as cooking, cleaning, budgeting and personal care. 
They will also be assisted with healthcare appointments, medication administration and well-being 
monitoring. Residents will also receive support with education, training and employment 
pathways.  

Staffing details include their training programme as well as details of staffing ratio with a minimum 
of 1:3 during daytime hours, which will be adjusted to the resident’s needs, with a waking member 
of staff on duty during the night. Again, though, staff numbers have not been provided nor any 
further details on staff arrangements such as rotas etc.  

The submitted floor plan shows that there will be staff office/sleep room on the ground floor, a 
dining room and a kitchen, on the first floor the floor plan shows three bedrooms and a bathroom. 
On the second floor a further three bedrooms are shown (a total of seven, with one clearly 
annotated for staff use). Whilst this may give an indication, confirmation of final numbers of staff 
and residents has not been provided.  

The word “Care” is defined by Article 2 in the UCO as meaning: 

“personal care for people in need of care by reason of old age, disablement, past or present 
dependence on alcohol or drugs, or past or present mental disorder, and in Class C2 it also 
includes the personal care of children and medical care and treatment” 

This definition of “care” applies equally to Class C3(b), with the exception of personal care of 
children and medical care and treatment. 

While the information provided offers some insight into how the property would operate and the 
activities of its residents, it is imprecise and lacks sufficient evidence to fully understand how the 
dwellinghouse would be used. This includes the exact number of residents, details regarding their 
care, the number of carers, and comprehensive information on staff rotas. Additionally, there is a 
lack of information concerning inspections, visitors, and transportation arrangements, including 
car parking. 

As noted earlier in this report, a change from a dwellinghouse within Use Class C3(a) to a use 
within Class C2 normally requires planning permission. The applicant has failed to demonstrate 
on the balance of probabilities, that the use of the property as Residential Care Home would not 
result in a material change of use. Therefore, the certificate should be refused. 



Other Legislative Requirements 
Equality Act 2010 
Section 149 (Public Sector Equality Duty) of the Equality Act 2010 requires due regard to the 
need to: Eliminate unlawful discrimination, harassment and victimisation and other conduct 
prohibited by the Act and; Advance equality of opportunity between persons who share a 
protected characteristic and persons who do not share it. The Equality Duty does not impose a 
legal requirement to conduct an Equality Impact Assessment. Compliance with the Equality Duty 
involves consciously thinking about the aims of the Equality Duty as part of the process of 
decision-making. 

Human Rights Act 1998 considerations 
This application needs to be considered against the provisions of the Human Rights Act 1998. 
Under Article 6, the applicants (and those third parties, including local residents, who have made 
representations) have a right to a fair hearing and to this end the local planning authority must 
give full consideration to their comments. 

Protocol 1 Article 1, and Article 8 where appropriate, confer(s) a right of respect for a person’s 
home, other land and business assets. In taking account of all material considerations, including 
Council policy as set out in the Core Strategy and saved polices of the Unitary Development Plan, 
the Director of Planning, Building Control & Licensing has concluded that some rights conferred 
by these articles on the applicant(s)/objector(s)/resident(s) and other occupiers and owners of 
nearby land that might be affected may be interfered with but that that interference is in 
accordance with the law and justified by being in the public interest and on the basis of the 
planning merits of the development proposal. She believes that any restriction on these rights 
posed by the recommendation given is proportionate to the wider benefits of and that such a 
decision falls within the margin of discretion afforded to the Council under the Town and Country 
Planning Acts. 

Recommendation: Refuse 

Condition(s) to be attached to decision for approval OR Reasons for recommendation to 
refuse 

The applicant has failed to demonstrate, with sufficient and precise evidence, that the proposed 
change of use of the dwellinghouse (Use Class C3) to a residential care home (Use Class C2) 
will not be a material one requiring planning permission. 



Appendix 1 – List of consultees & neighbours notified 

Appendix 2 – Planning constraints 

Article 4 Direction - Removal Of PD Rights Change Of Use From Class C3 To Class C4 
Coal Authority - Development Low Risk - Name: DEVELOPMENT_LOW_RISK_AREA 
HSE COMAH Zone - H3654 Tenants Distribution Ltd Outer Zone 
Area Team Boundary - Name: NORTH AREA 


