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1. INTRODUCTION 

1.1. We are instructed by our client, Mrs Amanda Marshall, to apply for a 

certificate of lawfulness in relation to 66 Davenport Avenue, Withington, 

Manchester, M20 3ET. 

1.2. This application seeks a certificate of lawfulness of an existing use of the 

property as a house in multiple occupation (HMO).   

1.3. At the time the change of use to a HMO took place, it was permitted 

development, as it occurred before the Article 4 Direction came into force. 

1.4. In addition, the use of the property as an HMO has now continued for more 

than the requisite 10-year period as defined by Section 171B (3) of the Town 

and Country Planning Act 1990 (as amended). 

1.5. Accordingly, the use of the property as an HMO is lawful and immune from 

any enforcement action.   

1.6. As per section 191 (5) of the 1990 Act, the Council should issue the certificate 

describing the use and give reasons why the Council considers the use and 

give reasons why the Council considers the use to be lawful. 
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2. BACKGROUND 

The Application Property 

2.1. The current use of the building is as a 5-bedroom HMO which falls within Use 

Class C4 (house in multiple occupation).  This property has been in this 

continual use since September 2011. 

2.2. The property was purchased by the applicant in February 2011 and work took 

place on the property for the alterations and part loft conversion.  This was 

completed in August 2011 (Appendix 1).  The property has been in use as an 

HMO since September 2011 with the first tenant moving into the address on 

the 14th September 2011. 

2.3. A House in Multiple Occupation Licence (Appendix 2) was granted for the 

property on the 11th May 2012 and was valid until the 10th May 2017.  This license 

was renewed and a new one was granted on the 10th May 2017 (Appendix 3) 

which is valid until the 9th  May 2022.   

Details of the Permitted Development Change (Use Class C3 to C4) 

2.4. The proposed change of use of the building is permitted under Schedule 2, 

Part 3, Class L (referred to as “Class L” hereafter) of the Town and Country 

Planning Act (General Permitted Development Order) (England) Order 2015 

(as amended) (referred to as “the GDPO” hereafter).  This permits the 

development consisting of a change of use of a building from a use class 

falling within Class C3 (dwellinghouses) to a use falling within Class C4 

(houses in multiple occupation).  
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Article 4 Direction 

2.5. Manchester City Council made an Article 4 (1) Direction on the 7th October 

2010, under Article (1) of the Town and Country Planning (General Permitted 

Development) Order 1995, as amended.  The Direction relates to 

development comprising the change of use falling within Class C3 

(dwellinghouses) of the Town and Country Planning (Use Classes) Order 

1987 (as amended) to a use falling within Class C4 (houses in multiple 

occupation) of that order.   

2.6. This Direction removes permitted development rights for this type of 

development from the date when the direction comes into force and applies 

to the whole of the Manchester City Council area.  The direction came into 

force on the 8th October 2011.  From this date, planning permission was 

required for a change of use from Class C3 to Class C4. 

2.7. The first tenant moved into the property on the 14th September 2011 and the 

property has been within the use class C4 since this date.  The Article 4 

Direction came into force on the 8th October 2011, which was after the change 

of use from class C3 to Class C4 took place.  As a result, the Article 4 Direction 

did not apply to the property at the time use began as the Article 4 Direction 

had not come into force. 
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3. LEGISLATIVE CONTEXT 

3.1. Section 191 (2) of the Act provides that use and operations are lawful at any 

time of: 

(a) No enforcement action may be taken in respect of them; and 

(b) They do contravene any requirement of any enforcement notice then 

in force. 

Section 191 (4) indicates that the new relevant time for determining the 

lawfulness is at the time of that application which in this case is April 2022. 

3.2. In order for a certificate of lawfulness to be granted under Section 191 of the 

1990 Act, the burden of proving relevant facts rests on the applicant, and the 

test of the evidence is the balance of probabilities.  The 10-year rule applies 

for this use of the property as an HMO. 

Ten Year Rule 

3.3. Section 171B of Act sets out time limits for taking enforcement action against 

any breach of planning control.  Section 171B(3) states that where there has 

been a breach of planning control consisting in the change of use, no 

enforcement action may be taken after the end of the period of ten years 

beginning with the date of the breach. 

3.4. It is the responsibility of the applicant to demonstrate that the development 

is lawful – in this case by virtue of the building being in use as an HMO in 

excess of 10 years before the date of the application for a certificate of 

lawfulness.  The Applicant will demonstrate that the building has been used 

as an HMO for a period of at least 10 years without material interruption so 

as to be immune from enforcement action. 
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3.5. The National Planning Practice Guidance advises that in the cases relating 

to an application for an existing use, the Local Planning Authority has no 

reason to refuse the application if they have no evidence that contradicts or 

makes the applicant’s versions of events less probable.  As a result, as long 

as the applicant’s evidence is sufficiently precise and unambiguous, the LPA 

should grant the certificate on the balance of probability.  
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4. TIMELINE OF EVENTS 

4.1. Work to upgrade the property took place in 2011.  A building regulations 

application (Ref: FP/11/00396) was submitted on the 4th April 2011 for the 

“Alterations and part loft conversion to dwelling”.  The date of the completion 

inspection was the 17th August 2011 where it was found that the works 

described in the application are in compliance with the requirements of the 

building regulations (Appendix 1).  This confirms that the works had been 

completed at the date the completion certificate was issued.  

4.2. The use of the property as a HMO began on 14th September 2011 and 

continues to be the use. The Applicant has operated a deposit scheme since 

September 2011 where fee is payable at registration.  A deposits receipt 

(Appendix 4) shows the deposits that are protected for the tenants at 66 

Davenport Avenue.  This document shows that the deposits have been 

protected since September 2011. 

4.3. A House in Multiple Occupation Licence (Appendix 2) was granted for the 

property on the 11th May 2012 and was valid until the 10th May 2017.  This licence 

was renewed and a new one was granted on the 10th May 2017 (Appendix 3) 

which is valid until the 9th May 2022.  These licences confirm that the Council 

are satisfised that the licensed premises are reasonably suitable for 

occupation by not more than 5 occupants. 
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5. EVIDENCE BASE 

5.1. In support of the Certificate of Lawfulness, the following documents have 

been submitted: 

• Appendix 1 – Completion of building regulation work for building 

regulations application no: FP/11/00396; 

• Appendix 2 – House in multiple occupation licence for 11th of May 2012 

– 10th May 2017; 

• Appendix 3 – House in multiple occupation licence for 10th of May 2017 

– 9th May 2022; and 

• Appendix 4 - Deposits receipt. 
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6. CONCLUSION 

6.1. The applicant seeks a certificate of lawfulness under Section 191 of the 1990 

Act to confirm that the use of the property as a house in multiple occupation 

in lawful. 

6.2. The change of use from Use Class C3 to C4 took place before the Article 4 

Direction came into force on the 8th October 2011.  The change of use of the 

property was permitted development under Class L of Part 3 of the GPDO.   

6.3. The evidence submitted with this application demonstrates that this use has 

taken place at the property since September 2011.   

6.4. In addition to the use being permitted development, it has also taken place 

for a period in excess of 10 years.  Therefore, even if planning permission had 

been required, it would now be immune from any enforcement action under 

the provisions of Section 171B of the 1990 Act. 

6.5. The applicant is entitled to a Certificate of Lawfulness on the above terms 

and respectfully requests that a certificate is duly approved and issued.  
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